











07/25/2003 - General Duty Clause (5(a)(1)) citations on multi-employer worksites;NFPA ...

OSHA's multi-employer citation policy is described in compliance directive CPL 2-0.124.1
Under the pelicy, there are circumstances where more than ane employer may be cited for a
violation of an OSHA standard, and where an employer may be held responsible for a hazard
even though none of its own employees were exposed to it,

Compliance officers must use a two-step analysis to determine if an employer should be cited
for a hazardous condition. The first step is to determine if the employer has responsibilities
with respect to OSHA requirements, This is evaluated based on the employer's role at the
worksite, There are four employer role categories: (1) "exposing” - an employer whase own
employees are exposed to the hazard; (2) "creating” - an employer that creates a hazard to
which a different employer's employees are exposed; (3) "correcting” - an employer that has
been brought in specifically to correct hazards; and (4) "controlling” - an employer with
general supervisory authority over the worksite with the power to have safety and health
violations corrected.

If an employer fits one or more of these categories, the compliance officer must go to step
two: determining if the employer took sufficient steps to meet its obligations. Only if
insufficient measures were taken, may a citation be issued. The directive emphasizes that the
multi-employer citation pelicy is not one of strict llability. It also states that a lesser degree of
care is required of a controlling employer than that of the other categories to
prevent/discover hazards.

To help compliance officers determine if a contrelling employer has met its responsibilities,
the directive outlines specific factors to evaluate. For example, to assess whether periodic
inspections of appropriate frequency were made, compliance officers are directed to consider
factors such as the scale of the project, nature and pace of the work, and the subcontractors'
safety history.

General Duty Clause and the Multi-employer Citation Policy

Section 5(a){1) of the Occupational Safety and Health Act requires an employer to furnish to
its employees:

employment and a place of employment which are free from recognized hazards
that are causing or are likely to cause death or serious physical harm to his
employees . .. .

However, as stated in the multi-employer citation policy compliance directive,
only exposing employers can be cited for General Duty Clause violations,

Therefore, citations based on a failure to meet a General Duty Clause requirement can only
be issued to an "exposing” employer - an employer whose own employees were exposed to
the hazard. So, for example, an employer cannot be cited in its role as a "controlling
employer” for exposure of subcontractor employees to a General Duty Clause violation.

Industry Consensus Standard NFPA 70E

With respect to the General Duty Clause, industry consensus standards may be evidence that
a hazard is "recognized” and that there is a feasible means of correcting such a hazard.
However, as explained above, NFPA 70E is not relevant to assessing a controlling employer's
duties under O5HA's multi-employer citation policy, since controlling employers are not
responsible for overseeing their subcontractors' compliance with General Duty Clause

responsibilities.?

A controlling employer engaged in construction work does have obligations regarding 29 CFR
Fart 1926 Subpart K {Electrical) under the multi-employer citation policy.?

Question (2): I note that OSHA has not incorporated the personal protective equipment
partions of NFPA POE by reference in §1910.132 {personal protective equipment, general
reguirements) or §1910.335 (safeguards for personal protection). Does an employer have an
obigation under the General Duty Clause to ensure that its own employees comply with
personal protective equipment requirements in NFPA 70E7

http:/www.osha.gov/pls/oshaweb/owadisp.show_document?p table=INTERPRETATIO...
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Instruction for filing the enclosed
OSHA Complaint — Electrical hazards related to the Postal
Service’s continuing failure to comply with
OSHA Subpart S — Electrical Standards

To: Local President:

The attached package and the following instructions are being provided
as part of a National effort to address the risks and hazards associated
with electrical work in the Postal Service. We are asking that you assist
us by sending to OSHA one complaint package and an OSHA-7 form
for each facility under your jurisdiction. We are trying to coordinate
submissions from multiple locals to arrive at Area OSHA offices over
the next two weeks.

We have standardized the complaint process and it only requires that
you complete the attached OSHA-7 form with your local information;
attach the form to the front of the complaint package; and mail or fax it
to your OSHA Area office - the address and fax number can be found at
http://www.osha.gov/html/R Amap.html .

The following are brief instructions on completing an OSHA-7 form, or
you may put the same information on your letterhead. (A fillable OSHA-
7 form is available on the Industrial Relations’ Safety & Health web
page at http://www.apwu.org/dept/ind-rel/irsh.htm.)

Employer name — Insert “United States Postal Service.” Be sure to spell
out the full name, without abbreviation.

Site location — the street address, including ZIP code, of the workplace.
This 1s the address that an OSHA inspector will come to, so give OSHA
the location of the entrance the inspector should use to see the hazard.


http://www.apwu.org/dept/ind-rel/irsh.htm

Mailing address (If different) — in case the company doesn't get mail at
the site location address.

Management official — Give OSHA the name of the site manager or
highest company official who works on-site. If you're not sure who to
name, leave it blank and the inspector will ask for the "person in
charge."

Telephone number - of the management official or the office head.
Type of Business — Insert Postal Services.

Hazard Description/Location — Insert “SEE THE ATTACHED ‘OSHA
Complaint — Electrical Hazards related to the Postal Service’s failure to
comply with OSHA Subpart S — Electrical Standards.’”

Has the condition been brought to the attention of — check Employer.

Please check your desire — your choice.

The undersigned believes that a violation... — check Representative of
Employees.

The rest of the form is self-explanatory. If you need additional
information on submitting this package, please contact Corey
Thompson, APWU Safety & Health Specialist, at 202 842-4273.



U. S. Department of Labor
Occupational Safety and Health Administration

Notice of Alleged Safety or Health Hazards
For the General Public:

This form is provided for the assistance of any complainant and is not intended to constitute the exclusive means by
which a complaint may be registered with the U.S. Department of Labor.

Sec 8(f)(1) of the Williams-Steiger Occupational Safety and Health Act, 29 U.S.C. 651, provides as follows: Any employees or
representative of employees who believe that a violation of a safety or health standard exists that threatens physical harm, or that an
imminent danger exists, may request an inspection by giving notice to the Secretary or his authorized representative of such violation
or danger. Any such notice shall be reduced to writing, shall set forth with reasonable particularity the grounds for the notice, and
shall be signed by the employee or representative of employees, and a copy shall be provided the employer or his agent no later than
at the time of inspection, except that, upon request of the person giving such notice, his name and the names of individual employees
referred to therein shall not appear in such copy or on any record published, released, or made available pursuant to subsection (g)
of this section. If upon receipt of such notification the Secretary determines there are reasonable grounds to believe that such violation
or danger exists, he shall make a special inspection in accordance with the provisions of this section as soon as practicable to
determine if such violation or danger exists. If the Secretary determines there are no reasonable grounds to believe that a violation
or danger exists, he shall notify the employees or representative of the employees in writing of such determination.

NOTE: Section 11(c) of the Act provides explicit protection for employees exercising their rights, including making safety and health
complaints.

For Federal Employees:

This report format is provided to assist Federal employees or authorized representatives in registering a report of unsafe or unhealthful
working conditions with the U.S.Department of Labor.

The Secretary of Labor may conduct unannounced inspection of agency workplaces when deemed necessary if an agency does not
have occupational safety and health committees established in accordance with Subpart F, 29 CFR 1960; or in response to the reports
of unsafe or unhealthful working conditions upon request of such agency committees under Sec. 1-3, Executive Order 12196; or in
the case of a report of imminent danger when such a committee has not responded to the report as required in Sec. 1-201(h).

INSTRUCTIONS:

Open the form and complete the front page as accurately and completely as possible. Describe each hazard you
think exists in as much detail as you can. If the hazards described in your complaint are not all in the same area,
please identify where each hazard can be found at the worksite. If there is any particular evidence that supports
your suspicion that a hazard exists (for instance, a recent accident or physical symptoms of employees at your site)
include the information in your description. If you need more space than is provided on the form, continue on
any other sheet of paper.

After you have completed the form, return it to your local OSHA office.

NOTE: It is unlawful to make any false statement, representation or certification in any document filed pursuant to the Occupational
Safety and Health Act of 1970. Violations can be punished by a fine of not more than $10,000. or by imprisonment of not
more than six months, or by both. (Section 17(g))

Public reporting burden for this voluntary collection of information is estimated to vary from 15 to 25 minutes per response with an average
of 17 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the
data needed, and completing and reviewing the collection of information. An Agency may not conduct or sponsor, and persons are not
required to respond to the collection of information unless it displays a valid OMB Control Number. Send comment regarding this burden
estimate or any other aspect of this collection of information, including suggestions for reducing this burden to the Directorate of
Enforcement Programs, Department of Labor, Room N-3119, 200 Constitution Ave., NW, Washington, DC; 20210.

OMB Approval# 1218-0064; Expires. 03-31-2011
Do not send the completed form to this Office.

OSHA-7(Rev. 9/93)



U. S. Department of Labor
Occupational Safety and Health Administration

Notice of Alleged Safety or Health Hazards

Complaint Number

Establishment Name

Site Address

Site Phone | Site FAX
Mailing Address

Mail Phone | Mail FAX
Management Official Telephone
Type of Business

HAZARD DESCRIPTION/LOCATION. Describe briefly the hazard(s) which you believe exist. Include the approximate number of employees
exposed to or threatened by each hazard. Specify the particular building or worksite where the alleged violation exists.

attention of:

Has this condition been brought to the

[0 Employer [J Other Government Agency(specify)

Please Indicate Your Desire:

0O Do NOT reveal my name to my Employer
[J My name may be revealed to the Employer

The Undersigned believes that a violation of
an Occupational Safety or Health standard
exists which is a job safety or health hazard
at the establishment named on this form.

(Mark "X" in ONE box)

O Employee O Federal Safety and Health Committee

[J Representative of Employees [ Other (specify)

Complainant Name |Teleph0ne
Address(Street,City,State,Zip)
Signature Date

represent and your title:

If you are an authorized representative of employees affected by this complaint, please state the name of the organization that you

Organization Name: Your Title:

OSHA-7(Rev. 3/96)
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