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Awar d Summary

The Union's challenge to the revised Ms-47
i ssued by the Postal Service in 2001 is
sustai ned on the basis set forth in the
above Fi ndi ngs.

[ b

Shyam Das, Arbitrator




BACKGROUND Q98C-4Q-C 02013900

This case arises under Article 19 of the 1998-2000

Nati onal Agreenent, which provides in relevant part:

Those parts of all handbooks, nmanuals and
publ i shed regul ati ons of the Postal Service,
that directly relate to wages, hours or
wor ki ng condi tions, as they apply to

enpl oyees covered by this Agreenent, shal
contain nothing that conflicts with this
Agreenent, and shall be continued in effect
except that the Employer shall have the
right to make changes that are not

i nconsistent with this Agreenent and that
are fair, reasonable, and equitable. This
includes, but is not limted to, the Postal
Servi ce Manual and the F-21, Ti mekeeper's

I nstructions.

Notice of such proposed changes that
directly relate to wages, hours, or worKking

conditions will be furnished to the Union at
the national |evel at |east sixty (60) days
prior to issuance. Proposed changes will be

furnished to the Union by hard copy or, if
avail able, by electronic file. At the
request of the Union, the parties shall neet
concerni ng such changes. |If the Union,

after the neeting, believes the proposed
changes violate the National Agreenent
(including this Article), it may then subm't
the issue to arbitration in accordance with
the arbitration procedure within sixty (60)
days after receipt of the notice of proposed
change. Wthin fifteen (15) days after the
i ssue has been submtted to arbitration,
each party shall provide the other with a
statenent in witing of its understandi ng of
the precise issues involved, and the facts
giving rise to such issues. Copies of those
parts of all new handbooks, manual s and
regul ations that directly relate to wages,
hours or working conditions, as they apply
to enpl oyees covered by this Agreenent,
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shall be furnished to the Union upon
I ssuance.

On August 9, 2001 the Postal Service informed the
Union that it was revising Handbook Ms-47, Housekeepi ng Post al
Facilities, and provided the Union with a draft copy of the
revised M5-47. The parties net on Septenber 28 and Cctober 11,
2001, to discuss the proposed changes. The parties have
significantly different views as to the tenor and content of the
di scussions that took place. Suffice it to say the nmeetings did
not result in consensus on whether the changes nmet the criteria
in Article 19. The Postal Service subsequently published the
new MS-47 (2001 MS-47) with an effective date of Decenber 31,
2001. In the neantine, the Union submtted its challenge to the

revised M5-47 to arbitration on Cctober 15, 2001

The first MS-47 was issued in 1974. It was replaced
in 1983. The 1983 MS-47 remained in effect until it was
repl aced by the 2001 MS-47 at issue in this case. Both the 1974
MS-47 and the 1983 MS-47 stated that the Handbook "concerns
itself principally with staffing and scheduling® relative to
custodi al mai ntenance. |In each of those Handbooks staffing
entailed a three-step procedure in which a building inventory is
taken, frequency of performance is determ ned and staffing

requi rements are devel oped.

The 1974 MS-47 established fixed frequencies for how
often particul ar areas and conponents of postal facilities are
to be cleaned. In a 1981 National Arbitration Award in Case No
A8-NA-0375 (Gamser Award), Arbitrator Howard Ganser rejected the
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Postal Service's contention that the 1974 M5-47 was nerely a
gui de and that managenent had the right "to change forns,
formul ae, frequencies of cleaning as set forth in the Handbook”,
provided it maintained a satisfactory |level of cleanliness. The

opinion in the Gamser Award states:

It must be apparent that if the USPS were
going to design a system which would insure
t he mai ntenance of standards of cleanliness
and safety in its buildings, and provide
such detail ed guidance to the field as is
contained in the MS-47 Handbook, the
question of frequency of performance could
not be left open ended. To do so would give
no assurance what soever that such standards
of cleanliness and safety would be net. If
the officer in charge at each postal
facility or the responsible official in each
region or district could set frequencies of
performance, and lower themat wll, a
deterioration of cleanliness and safety
standards could surely result. There is a
Postal Service commtnment to the maintenance
of a clean and safe working environnent.

The Handbook criteria, both dealing with
unit performance as well as frequencies,
provi de assurance that this commtment wll

be kept.

By requiring that the Postal Service adhere
to the standards or criteria for unit
performance as well as frequencies contained
in the MS-47 Handbook, this Arbitrator is
not inposing a manning floor or any manni ng
comm t ment upon the Service in carrying out
its maintenance responsibilities. The
Service is required to instruct its
facilities to enploy these unit performnce
criteria and frequency standards in



4 Q98C-4Q-C 02013900

determ ni ng the nunber of man hours which
will be required to performthe tasks at
hand. \Whet her the man hours thus required
are filled by enploying overtinme or by the
reassignment Of enployees fromactivities in
whi ch they m ght otherw se have been
engaged, not prescribed by standards or
criteria in some other handbook, manual or
publ i shed regul ation, is a managenent
deci si on.

For the reasons outlined above, the
Arbitrator is of the opinion and nust find
that the provisions of Article Xl X inpose
upon the Service a duty to abide by the
criteria or standards established in the Ms
47 Handbook for both unit performance as
wel | as frequencies. The unil ateral

determ nation to depart from those
standards, and particularly from the m ni mum
frequenci es contained in the Handbook, have
resulted in violations of Article XIX
Article XIX incorporates by reference these
wor ki ng conditions into the collective

bar gai ni ng agreenent. Such nodifications
thus unilaterally inmposed by managenent

whi ch have an adverse inpact upon the tenure
of enploynment or the workload of the

enpl oyees affected nust be rescinded.

In 1982, the Postal Service proposed revisions to MsS-
47 whi ch the parties discussed in accordance with Article 19,
The proposed revisions elimnated all frequencies of
performance, leaving that to be determ ned by |ocal nmanagemnent.
In an Article 19 grievance, the Union vigorously opposed this
attenpt to pronote flexibility by elimnating frequencies,
fearing that |ocal managenent would seek to cut costs, thereby
reduci ng jobs and the level of cleanliness. The parties
ultimately reached a conprom se whi ch was incorporated into the
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1983 Ms-47. The parties agreed on a range of frequencies, the
top of which was the frequency previously mandated in the 1974
M5-47. At a given facility, |ocal managenent could select the
frequency for particular tasks within the specified range,
commensurate Wi th the Postal Service's responsibilities for

mai nt ai ning a cl ean, healthy and safe work environment for
postal enployees and custonmers. Managenent could not go bel ow
t he bottom frequency wi thout first notifying the Union and
justifying the deviation. Mreover, Section 116 of the 1983 MsS-

47 provi ded:

Once a custodial staffing level is

determ ned using the procedures in this
handbook, that staffing | evel nust be
maintained. |f conditions arise that

warrant a change in staffing, the entire
staffing procedure nust be redone, i.e., new
forms nust be conpl et ed.

The parties also entered into a Settlenment Agreenent
on April 20, 1983 (1983 Settlenent Agreement), which states as

foll ows:

SETTLEMENT AGREEMENT

The undersigned parties, by and through
their respective representatives agree to
the follow ng provisions for the purpose of
settlenent of the pending grievance in Case
No. H1C-NA-C-46.

1. The parties agree to the Ms-47
Handbook, "Housekeeping-Postal Facilities"
as revised (4/13/83) as found in Attachnent
One to this settlenent agreenent.
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2. The Postal Service will not
i mpl erent frequenci es bel ow the specified
ranges contained in Attachment One w t hout
providing the union, at the Regional |evel,
with the rel evant document(s) justifying the
reduced frequency(ies). Docunentation will
be provided to the union upon tentative
Regi onal approval of a |lower frequency than
found in the revised M5-47 and the APWJ wil |
have an opportunity to neet with Regi onal
managenent prior to inplenmentation of a
frequency (ies) bel ow those delineated in
Attachnment Che. If there is a di sagreenent
between the parties as a result of this
neeting, the dispute is a proper subject for
the grievance-arbitrati on procedure.

3. The Postal Service agrees that due
to the inplenentation of the revised Ms-47,
enpl oyees on the payroll as of the date of
this settlenent will not be involuntary
excessed outside the commuting ar eas of
their present work location, nor will their
hours be reduced due to the inplenmentation
and utilization of the revised Ms-47.

4. The union agrees to withdrawthe
grievance scheduled for arbitration on April
29, 1983, on or before April 20, 1983.

Earl Ray Cox retired fromthe Postal Service in 2000.
He had served as a headquarters postal naintenance specialist.
He currently is enployed by a consulting firm Sonetine after
t he 2000 col |l ective bargai ning negotiations, and follow ng his
retirenment, Cox was asked by Geral d Bohan, Manager for
Mai nt enance Policies and Prograns, to rewite the M5-47
Handbook. Bohan, according to Cox, wanted to give the facility
manager "the ability to react to different conditions or varying
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conditions on a day by day or whatever is necessary basis." Cox

testified on direct exam nati on

He [Bohan] felt that the old MS-47 was
very strict whenever you sit down and you
try to project into the future exactly how
many tines you will do sonething. And Gerry
want ed sonet hing that gave the facility
manager nore flexibility to manage the
operati on based upon the needs.

Q So as | understand it, once that
manager made -- filled out the 4839 for the
schedul i ng worksheet, essentially the
manager was stuck with that, the
calculations that followed thereafter; is
that correct?

A He could change it, but to change it,
you had to go back through and redo the
entire staffing package according to the
manual itself. Anything that warranted a
change required that the entire package be
redone. So there was no ability to react
qui ckly.

Q Ckay. So, then, let's hear, in a
sentence or twd, what is the problemw th
the old M5-47?

A The strictness of trying to sit down
and project into the next 52 weeks what 1 am
going to be doing and 20 percent of those
weeks are an anomaly because it doesn't have
full 7 days work or 5 days -- 6 days work
because of holidays, annual |eave, whatever.

Q Wwell, describe for us what a common
anomaly woul d be that arose under this --
under the old MS-47 then.

A Any small facility that is closed on
a holiday, when you sit down and do your
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4839, your schedul i ng worksheet, you put in
for basically five or six-day operations.
Most of the tinme it is six. So that you are
saying that that office is open six days and
you plan for 52 weeks that it is going to be
open six days a week for 52 weeks when in
reality, when you put in the holidays, it is
only open for 42 weeks on Monday because you
have your 10 holidays or -- | use Monday.
Sorme of the holidays float, but there is
only, you know -- 10 of the 52 weeks there
is normally an anomaly there.

Q And what is the problen? How is that
a probl enf

A You had no way to manage it. To be
honest, nost of the tinme when it is not
done, it is like the Line-J case we had
where the facility was cl osed on Monday or
basi cally closed on Monday and the argunent
fromthe APwU was that we should have done
t he wor k anyway.

Cox expl ai ned how he went about preparing the new Ms-
47. He reviewed a marked up copy of the 1983 MS-47 that
managenent had used in discussing some proposed changes with the
Union in 1994. (Al though those discussions were "good", nothing
nore was done at that time.) Cox said he also |ooked to see
what private industry was doing. Specifically, he checked out a
col | ege website and saw that the coll ege had conbined a |ot of
their various space types in order to nore easily nmanage, that
is, budget for, custodial work. In order to determ ne how nmuch
wor k needs to be done, Cox asked all of the Postal Service areas
to send himtheir existing M5-47 staffing surveys. He received
about 500 surveys. O this total, about 400 were from
facilities with a total area of 15,000 sq. ft. or nore, where he
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coul d assune they had a custodial enployee. The other 100
facilities were small enough that they likely were covered by
the parties' Menorandum of Understandi ng regardi ng
Subcontracting C eaning Services (Subcontracting Mou), and the
wor k coul d be contracted out. He disregarded those snaller
facilities. The remaining 400 facilities were about 10% of the
total postal facilities with 15,000 sq. ft. or nore, and Cox
considered themto be a representati ve sample. The purpose of
gathering this data was to enable Cox to cal cul ate the m drange
of cleaning frequencies in the then current M5-47 staffing

surveys.

The new 2001 MS-47 consists of the followi ng five
chapters:

Chapter 1 - Introduction

Chapter 2 - Determ ning Wrkl oad

Chapter 3 - Estimating Workhour Budget

Chapter 4 - Inspections

Chapter 5 - Perfornmance Standards

As in the prior M5-47, a building inventory (Form 4869) is stil
conpl eted as before. The performance standards -- mnutes per
square foot of cleaning, or per fixture or conponent, etc. --
essentially are the same as before, but they no |onger include
any frequencies. The prior workload analysis and sunmary (Form
4852), which was used to calculate the total workload (m nutes
per year) and the total nunber of enployees needed to perform

t hat workl oad for staffing purposes, is not part of the 2001 Ms-
47. In its place is an entirely new procedure which cul m nates
in a Budget Worksheet, which is supposed to be prepared at each

facility on an annual basis.
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All of the areas included in the building inventory

that are to be cleaned on a frequent basis, at |east once a

week, are grouped into four broad space types -- admnistrative,
common, customer and wor kspace -- and the total square feet (in
1,000s) for each space type is calculated.' Usi ng the 400

staffing surveys he received fromthe field, Cox cal cul ated area
servicing factors to be used to estimate the nunmber of annua

wor khours for each of the four space types.? These area
servicing factors reflect the average number of workhours (per
1000 sq. ft.) for cleaning all of the areas in each space type

as shown on the 400 staffing surveys.

Cox al so calculated three project factors to cover
interior work performed on a less frequent basis. In review ng
t he annual wor khours (per 1000 sq. ft.) allocated to this
project work on the staffing surveys he had col |l ected, Cox
determ ned that the average tended to "move" depending on
whet her the building size was between 15,000 to 35,000 sq. ft.,
35,000 to 100,000 sqg. ft. or over 100,000 sq. ft. So he
devel oped three project factors (per 1000 sq. ft.) corresponding
to these building size ranges. Finally, he established a
uni form exterior factor of 3.52 annual workhours per 1,000 sq,

* Toilets now are included in the appropriate space type on the
basis of their square footage, not the nunmber of fixtures to be

cl eaned, as before.

2 There are a total of eight area servicing factors: one each
for adm nistrative and customer areas and three each for comon
and wor kspace areas, depending on whether the facility is a 1-
tour, 2-tour or 3-tour facility.
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ft. of exterior space, This factor was derived fromthe
parties' agreenent in the Subcontracting MAU that taking care of
500, 000 sq. ft. of exterior space equals the work year (1760

hours) of one enpl oyee.

The Budget Worksheet is prepared by applying the
appropriate square footage to the correspondi ng budget factor to
cal cul ate the nunmber of workhours for area cleaning, project and
exterior work for that particular facility. These are then
totaled. The 2001 MS-47 directs the preparer to conmpare this
total to the facility's anticipated LDC 38 (custodial) workhour
usage in the current fiscal year. This conparison, Cox
expl ai ned, basically "tells you where you are conpared to the
average®". Section 3.1.21 of the of the 2001 MS-47 states:

If there is a significant difference between
t he usage and the average, you should
consi der the follow ng:

If the usage is less than the average,
review any inspection reports, PS Form 4851
if available, to determne if there are any
recurring unsatisfactory itens.

If there are no recurring unsatisfactory
items, determine if any reductions in
servicing can be inplenmented wthout
creating a safety and heal th hazard.

If reductions can be made, reduce the nunber
of cal cul ated wor khours for that space type
to generate a new total

If the usage is greater than the average,
review work schedules to determine if tasks
are being perfornmed unnecessarily. At a
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m ni mum the review should include the
fol | ow ng:

(1) Are unoccupi ed areas of the workroom
fl oor being serviced?

(2) |Is there a mx of policing and cl eani ng
in all areas? Policing tasks are |ight
cl eani ng tasks whereas cl eaning tasks
are nore deep cl eaning tasks.

(3) Are areas receiving nore servicing than
necessary?

(4) Are storage areas being serviced nore
t han necessary?

(5) Are occupants assisting by disposing of
food debris, trash, paper bathroom
waste, and cardboard in proper
containers? All postal enployees are
responsi bl e for properly disposing of
trash, etc. in designated containers.

(6) Are the nost efficient methods,
materials, and equi pnent being used?

(7) Are building services personnel aware
of their responsibilities and work
schedul es?

(8) Is local managenent providing oversight
of the building services naintenance

progr anf

(9) Has project work been perforned as
schedul ed?

(10) Are there any uni que areas or
conmponents that require additional or
speci al servicing?
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If reductions can be made, reduce the nunber
of cal cul ated workhours for that space type
to generate a new total

After conpleting the reviews, enter the
current year budget in the Current Fisca
Year LDC 38 Budget space provided; estimte
t he nunber of workhours that will be
requested for building services naintenance;
enter that number in the Nunmber of workhours
requested space provided, and forward to the
appropri ate higher |evel authority for
approval or revision

(Enphasi s added. )

Cox explained that in filling in the nunber of
wor khour s requested, some nmanagers will put in the average, sone
will put in less, and sonme will put in what their budget was

| ast year. More fundamentally, he said, since custodia
enpl oyees cannot be fired or laid off, a manager has to request
t he nunber of workhours needed to cover the nunmber of custodia

enmpl oyees at that facility.?

Section 3.1.3 (Budget Objective) of the 2001 Ms-47

st ates:

The objective is to use the m ni num
resources necessary to maintain the facility
in a clean, safe, and healthful condition
that is consistent with the conditions set

* There was testinony from other Postal Service w tnesses that in
preparing these Budget Wrksheets, their areas also add hours

for wash up time, breaks, and training, which were included on
the old Form 4852, but are not factored into the Budget

Wor ksheet .
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forth in Section 4.2 [lnspection Techniques]
of this manual

Section 3.1.4.3 (Scheduling) states:

In contrast to previous nethods of

schedul ing the building services maintenance
tasks, frequencies of service are not
predeterm ned or fixed. Any conbination of
service (cleaning, policing, or no service)
may be used at any tine provided that the
facility is maintained in a clean, safe, and
heal t hful condition that is consistent with
the conditions set forth in Section 4.2 of
this manual. For exanple, cleaning or
policing of some areas may be increased
during periods of high activity and reduced
or elimnated during |low activity periods.
The deployment of automated mail processing
equi pnent and the reduced manual handling of
mai | has decreased the anobunt of litter such
as, facing slips, strings, and rubber bands
on the floor. As mail volume decreases, or
as nore mai|l bypasses an office, or does not
requi re manual handling, servicing
frequenci es should be adjusted downward.

O her factors, e.g., heavy snowfall

shortage of personnel, operational
requirements, or the current cleanliness of
the facility may require schedul e

adj ustnents on a daily basis.

Any combi nation of full-time and part-tinme
enpl oyees may be schedul ed to performthe
bui | di ng servi ces mai ntenance tasks.

The new MS-47 al so contai ns ot her changes and
revisions. Mst of these, the Postal Service asserts, involved
"simple conbi nation, nanagenent, ‘'wordsmithing', and 'borrowing’
of ternms and principles carried over fromthe prior version of
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the Ms-47." The Postal Service acknow edges there no longer is
a provision guaranteeing that once a staffing level is
determined it will be maintained, absent a change in

ci rcunstances that would necessitate redoing the entire staffing
procedure. But the Postal Service asserts that the staffing

el enent remmins as part of the budgeting process, in which the
total number of annual workhours is determ ned. Scheduling of
custodi al personnel is now conpleted through the automated E-

mars system

The Union points to several key changes in the 2001
MS-47, in addition to the deletion of all cleaning frequencies
and the staffing guarantee which were replaced with the budget
process. Higher levels of authority are given the power, not
just to review, but to approve and revise |ocal management's
workhour requests. The Handbook now i ncl udes new principl es
such as: "adopt[] a private sector business perspectivey
manage custodi al services and enpl oyees based on "economic
reality and operative needs"; and decide the |evel and amount of
cleaning to be done using "the nost cost effective methods".
The 2001 MS-47 now states that revisions of a custodial program
may arise as a result of "changing economnmi ¢ conditions”.
Schedul i ng paperwork is optional, and quarterly inspections now
are critical to determining day-to-day custodial needs. Section
1.2.2 states that managenment nust "hold enpl oyees accountable
for the tasks they are assigned”. The Union notes that many
custodi al enpl oyees are di sabl ed veterans, and that the Postal
Service has renoved the protection included in Section 163 of
the 1983 MS-47, which enphasized that the performance standards

are not to be used for disciplinary purposes.
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The Union al so asserts that between January 2, 2002
and Decenber 2, 2004 the total nunber of bargaining unit
custodi al enpl oyees -- as shown on Postal Service docunents
listing the nmai ntenance craft count by job titles -- decreased
from 18,864 to 17,063. The Union's Miintenance Craft Director
testified that he knows that there are many of fices which have
reverted and elimnated positions, citing the new M5-47 as
justification, and he cannot otherw se account for this drop of
1,800 enployees. He also noted that these reductions occurred
not wi t hst andi ng headquarters instructions to the field that:

It was not intended that the revised MsS-47
woul d cause any radical changes in existing
custodi al workload. Major budget reductions
| ocally based on Area |evel MS-47 mandat es
is not acceptable and may very well have a
negati ve inpact on the ruling when the
revised MS-47 appeal is heard at the
national | evel

The Postal Service points to other (ORPES) data --
al so presented by the Union -- show ng that the nunber of
custodi al enpl oyees decreased from 18,322 in | ate Septenber/
early Cctober 2001 to 18,012 at the end of February 2003. This
data, the Postal Service says, shows a much smaller drop (310)
in the nunber of custodial enployees. Mreover, the Posta
Service presented data and testinony which it asserts
establishes that it had subcontracted the work of at |east 531
custodi al positions during the period fromJanuary 2002 to about
Oct ober 2005 pursuant to the Subcontracting MOU, which the
Postal Service has taken greater advantage of since the 2001 Ms-
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47 highlighted the need to consider its applicability in smaller

of fices.

UNI ON_POSI TI ON

The Union contends that the revised 2001 MsS-47
Handbook violates Article 19 of the National Agreenent. |In the
Union's view, it is a conplete nullification of the parties!
contractual agreement to the terns of the 1983 MS-47 and undoes
t he very conprom se and consideration that agreenent enbodi ed.
Changing the M5-47 as the Postal Service has done elimnates the
consi deration the Union gave in order to agree with the Postal
Service on the principles, terns and | anguage of the 1983 Ms-47.
The Union agreed to a range of cleaning frequencies in the 1983
MS-47 that certainly was |ess than the absol ute standard the
1974 MS-47 required. The parties know ngly predicted that
replacing the fixed standard with a range woul d decrease the
amount of cl eaning and derivatively the number of custodial
enpl oyees, but the Union accepted this loss in return for the
consi deration of a staffing guarantee set forth in Section 116
of the 1983 Handbook. A bal ance was struck between the parties!
conmpeti ng demands, demands that went to fundamental concerns of

job protection and cost effective nanagenent.

The revision and inplenmentation of a new M5-47 t hat
elimnates cl eaning frequency ranges, elimnates the staffing
guar antee, and substantively changes other ternms of the Ms-47
about which the parties negotiated and agreed, the Union argues,
not only is a change to the parties! agreenment on the terns of

t he Handbook itself, but also their concurrent settlenment
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adopting that agreenent as a key and operative term Wt hout
frequency ranges, the Union asserts, the ongoing termof the
settl enment concerning deviations fromthe ranges is obviously
render ed neani ngl ess. Indeed, the parties' entire history

devel oped since at |east 1983 for operating under and
understandi ng the M5-47 is suddenly wi thout inmport as the result
of the Postal Service taking back the bargain it struck w thout
due consideration to the Union. As the author of the 2001 MS-47
readily admtted, there are no cleaning frequenci es what soever
no staffing guarantees, no scheduling requirenents, and no

di scipline protection, in addition to the other changes to the

M5-47.

The Union insists that the Postal Service cannot
justify its revisions to the M5-47. Not until arbitration did
the Postal Service give a reason for its revisions, and that
| ate-stated reason is, by the Postal Service's own adm ssion,
unsupportable. \Wen the parties net about the Postal Service's
changes to the M5-47, the Union repeatedly asked for the basic
expl anation of why the Postal Service was making this revision
but the Postal Service refused to answer. At arbitration, for
the first time, the Postal Service clained it needed nore
flexibility than the 1983 MS-47 permts, but this claimwas

i nadequate, if not unconvincing.

The Union points out that the 1983 MS-47 described how
many enpl oyees were needed to staff a year's worth of custodia
wor k, and the Postal Service always had taken the position that
nothing in the MS-47, particularly Form 4852, required the
Postal Service to performthe work detailed there every week of
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the year. In an earlier arbitration case involving that issue,
Postal Service witness Cox had testified that the exceptions
which he referred to in the present case -- holidays, weather-
related closings, local events, etc. -- were to be nanaged by

| ocal mai ntenance managers work-wi se, and were immterial to
staffing i ssues about which the MS-47 is principally concerned.
Case No. I94T-4I-C 98116745 (Das 2004), commonly referred to as
the "Line J case". The decision in that case, which was pending
arbitration at the time the 2001 MS-47 was drafted, affirned the
flexibility the Postal Service already clainmed it had by hol di ng
that the average weekly hours total figure on Line J of Form
4852 "is an approxi mate yardstick agai nst which to neasure
management's conpliance, but does not constitute a rigid
obligation which cannot be deviated from.™"

Moreover, Cox admitted that the 2001 MS-47 stil
requi res managers to project their custodial needs into the
future to determ ne how many wor khours they woul d need annually.

The Union cites the decision in Case No. HOC-NA-C-
19007 (Das 2002) for the proposition that if the Postal Service
"seeks t0 change | ong-standing provisions that on their face
afford consi derable protection to the bargaining unit it needs
at least to provide a convincing explanation of why it
determ ned such a change to be necessary, if it is to satisfy
Article 19's requirenents that the change be fair, reasonabl e,

and equitable. ®

The Union further argues that the 2001 MS-47 was

poorly devel oped and poorly designed. It puts form over
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substance in that it requires an entire inventory and various
budget factor calculations to reach an end that, if |oca
managers want it to be different, can be struck out and repl aced
wi th nunbers devised fromno better guidance than unarticul ated
specul ati on, which then can be changed at the whim of "higher

| evel authorities". The Union points out that the nethod by

whi ch the budget factor aspects of the 2001 MS-47 were devel oped
was based on sanples that: the Postal Service cannot
denonstrate with any | evel of statistical support are actually
representative; were untested; were based on gross |ack of

rel evant research; and | acked any conparison to actual postal
conditions. More inportantly, the Union stresses, the budget
factor conmponent actually is immterial to the request for

wor khours. What is material is what was renoved -- objective
staffing instructions, the prior Ms-47's staffing guarantee, the
cl eani ng frequency ranges, witten scheduling docunments -- and
what they were replaced with -- a "private sector business
perspective"; managed based only on "economic reality and
operative needs® and using "the nost cost effective methods"

and "the nini mum resources necessary".

Finally the Union argues that the new Ms-47 has had a
del eterious effect on the size of the bargaining unit. It
renmoves all enploynent protections at the sane tine it requires
| ocal managenment to constantly | ook for additional reductions in
cl eaning and staffing. Although not required to do so under
Article 19, the Union has shown that the revision of MS-47 has
resulted in substantial job loss. Regardless of the specific
number of bargaining unit positions that were lost, this job
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|l oss is anot her denonstration that the revised MS-47 viol ates

Article 19.

The Uni on requests, as a renedy, that the arbitrator
direct that the revised MS-47 be rescinded and the 1983 Ms-47 be
retroactively reinstated in its place, and that the bargaining
unit be nade whole for any ham fromthe Postal Service's
application of the 2001 M5-47. The Union argues that the
retroactive reinstatement of the 1983 MS-47 is the only sensible
remedy because the terms of the MS-47 work in tandem and cannot
be rationally separated. Nor is it the role of the Arbitrator
to rewite the handbook for the parties fromthe parts of the
M5-47, new and old, that the Arbitrator thinks are |ess

obj ecti onabl e.

EMPLOYER POSI T1 ON

The Postal Service insists that the changes to the Ms-
47, where they exist, fully satisfy Article 19. The standard of
review i s whether the changes are "fair, reasonable, and
equitable". |n addition, the changes nust not be inconsistent
with the National Agreenment. Application of the fairness
standard begins with a presunption in favor of managenent's
actions. Article 3, Management's Rights, is the starting point
for Article 19 challenges. The Postal Service nmaintains that it
revised the M5-47 to be consistent with the direction of the
enterprise: achieving efficiencies in postal operations by
assigning the appropriate human resources to the appropriate
work areas to be serviced. Therefore, the revisions directly

result fromthe Postal Service's exercise of its nost basic
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managenent rights under Article 3. Deference should be accorded
t 0 management's operational judgnent about how t he work shoul d
be perfornmed, and the Union should be required to nake an
especially conpelling case for unfairness or inequity before

management's operational judgnent is overturned.

The Postal Service maintains that during the
di scussi on periods prior to issuance of the 2001 Ms-47,
managenment fully conplied with its procedural obligations as set
forth in Article 19 of the National Agreenent in effect at the

tinme.

The Postal Service asserts that at the arbitration
hearing the Union identified two ways in which it clainms the
changes nade to the MS-47 are not fair, reasonable, and
equitable: the elimnation of cleaning frequencies; and the
reduction of bargaining unit custodial enployees, which the
Uni on all eges occurred as a direct result of the changes made to

the Ms-47.

The Postal Service argues that the Union's contentions
that the elimnation of cleaning frequencies is not fair,
reasonabl e, and equitable and/or is in violation of the Nationa
Agreenent are without nmerit. The Union clainms that the
revisions violate the National Agreenent by "undoing" the 1983
Settl enent Agreenent regarding cleaning frequencies. The Postal
Service maintains, however, that there is no legal basis to
demand that an enpl oyer be bound forever fromasserting its
managenent rights because of a prior agreenent to maintain the
status quo ante. See: Anerican Postal Workers Union, AFL-CIO
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v. USPS, 99 LRRM 3465 (EDNY. 1978). |In addition, there is no
contractual basis for the Union's assertion. The Settl enent
Agreenent by its ternms provides that in 1983 the MS-47 woul d
contain certain provisions concerning a range of cleaning
frequencies. There is no question that was conplied with. The
Settl ement Agreenent does not provide that the 1983 Ms-47
Handbook provisions shall never change, nor would it be
reasonable to presune that the Settlenent Agreement sonehow
implicitly wai ved management's future rights to make changes
under Article 19 when such changes coul d be supported as fair,
reasonabl e, and equitable. Mreover, the Postal Service
insists, there is no arbitral support for precluding the Postal
Service fromrevising its handbooks, in conpliance with Article
19, because of a prior settlenent on what its handbooks woul d
contain at an earlier time. |In the 1981 Ganmser Award, in which
the arbitrator found that the Postal Service was required to
maintain the fixed frequencies in the 1974 MS-47 that it had

i nposed upon itself, he also found that the Postal Service could
amend t he Handbook, subject to the requirements of Article 19.

The Postal Service further contends that, contrary to
the Union's assertions that a staffing level is required to be
mai ntai ned, Arbitrator Ganser nmade it clear he was not inposing
"a manni ng floor or any manning conm tment upon the Service in
carrying out its maintenance responsibilities.®™ Arbitrator
Gamser's focus was not on staffing levels, but on the "the
number of man hours which will be required to perform the tasks
at hand." The bottomline in the new 2001 MS-47 is the tota
number of wor khours needed annually to clean the facility. This
total is the same as the cal culation on Line H of Form 4852 of
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the old M5-47. The only difference between the old MS-47 and
the new MS-47 on this point is that the total of annua

wor khours is not divided to determne the staffing |evel of
full-time equival ent postal custodians. However, these

wor khour s, al though not expressly, are at least inpliedy

di vided by I ocal managers to determ ne the nunber of full-tinme
equi val ents, particularly in light of the no-layoff protection
af forded many of these custodians. As Postal Service w tness
Cox testified, a local manager is unlikely to request an annua
nunber of workhours that is |less than the equivalent of 1760 for
each custodi an on staff. As such, the Postal Service asserts,

the staffing levels remain constant.

The Postal Service also cites the finding in the Line
J case that "Line His what is critical". The Postal Service
states that the critical inportance of the total annual
wor khours is carried over fromthe old MS-47 to the new MS-47.
In light of the arbitral precedent and the critical inportance
granted solely to the total workhours (and not staffing |evels)
t here does not appear to be any obstacle to elimnation of the
requi rement of dividing the total nunber of workhours to

determ ne staffing | evels.

The Postal Service further stresses that the range of
cl eaning frequencies was not elimnated. Rather, applying
information fromthe old MS-47, the author of the new MS-47
sinply devel oped a m drange of cleaning frequencies which is now
incorporated into the budget factors utilized in filling out the

Budget Wor ksheet .
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To the extent the Union has indicated m nor objections
to other changes in the text of the M5-47, the Postal Service
claims the overwhelmng majority of those changes clearly
denpnstrate a rewording of principles carried over or sinply
updated fromthe old M5-47. The basic tenets and principles of
the old M5-47 have been carried over, including: the
mai nt enance of a clean, safe (and now healthful) condition; the
cal cul ati on of the nunmber of workhours each year; the concept of
cl eaning versus policing and the | ocal manager's determnination
of when to clean and when to police; the assessnment of the size
of the facility in determ ning cleaning needs; the procedure for
measuring the physical space; the reliance upon quarterly
i nspections, nowto a greater degree, to nmonitor cleanliness;
the inmportance of |ocal conditions, including the nunmber of
enpl oyees in the facility; and the exact sane perfornmance tine
standards allotted for cleaning and policing areas. Any other
changes that are nore than de minimis and directly relate to
wages, hours and working conditions, the Postal Service clainms,

are fair, equitable, and reasonabl e.

The Postal Service disputes the Union's allegation
that the bargaining unit was reduced by 1,800 custodians,
approxi mately 10% of the total custodial work force, as a result
of the new M5-47. Initially, the Postal Service argues, the
Union's own exhibits suggest that the bargaining unit was
reduced only by 310 positions. Moreover, the Postal Service
presented evi dence that denonstrates that at |east 531 custodi al
posi tions have been contracted out since publication of the new

M5-47.
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Finally, the Postal Service requests that if the
Arbitrator finds a contract violation, the parties should be
af forded the opportunity to neet and di scuss an appropriate
response. The determ nation of renedy by the Arbitrator, if
any, should await the conclusion of the parties' di scussi ons and

further briefing.

FI NDI NGS

Cl eanliness of postal facilities is critically
inmportant to the working environment, health and safety of
postal enployees, as well as to the public. As of 2001, the Ms-
47 Handbook, in its 1974 and 1983 versions, had been a -- if not
the -- cornerstone of the Postal Service's regul ati ons governing
t he performance of custodial services for over a quarter
century. A key conponent of both the 1974 and 1983 MS-47 is a
determ nation of the nunber of workhours required to regularly
maintain a facility at the appropriate |evel of cleanliness.
This is calculated in a systematic fashion using a building
inventory, performance standards and desi gnated frequencies.

The 1974 MsS-47 inposed a uniform set of m ninum
frequencies for performance of various area and conponent
cleaning tasks. Although it did not contain a staffing
guarantee, as such, it was a staffing docunment in that it
establ i shed the number of custodial workhours required to
perform the nmandated cl eaning tasks. In the Ganser Award, the
arbitrator stressed that he was not inposing "a manning floor or
any manni ng conmitment upon the Service,® but he clearly also
held that the workhours required under the 1974 MS-47 had to be
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performed. The Postal Service could not unilaterally determ ne
to depart fromthe standards in the M5-47, in particular, the

m ni mum frequenci es.

Not too |long after issuance of the 1981 Ganser Award,
the Postal Service tried a different tack to obtain greater
flexibility. It prepared a revision of the M5-47 which
elimnated any set frequencies, leaving that to be determ ned at
each facility. The Union strongly objected to the proposed
elimnation of cleaning frequencies when it received notice of
t he proposed changes under Article 19. Foll ow ng discussions,
the parties were able to reach a conprom se, and the 1983 Ms-47
was i nplemented pursuant to the parties' 1983 Settl enent
Agreement. This conprom se gave the Postal Service flexibility
to vary frequenci es based on the individual circunstances at
each facility, and to nodify frequencies based on experience or
changed conditions, but only within a nationally agreed-to range
of frequencies for each task. Frequencies were to be determ ned
-- within the established ranges -- by | ocal managenent, subject
to review by higher levels of authority. See Case No. HOC-NA-C
16 (Das 2002). Another key part of the parties' compromise was
that a custodial staffing I evel would be determ ned for each
facility based on the total annual workhours, as reflected on
Form 4852. Any conbination of full-time and part-tinme enpl oyees
could be scheduled to performthat custodial work, but Section

116 of the 1983 MS-47 provided that:

Once a custodial staffing level is
determ ned using the procedures in this
handbook, that staffing |evel nust be
mai ntained. If conditions arise that



28 Q98C-4Q-C 02013900

warrant a change in staffing, the entire
staffing procedure nust be redone, i.e., new
forms nmust be conpl et ed.

As the Union notes, the parties in entering into the
1983 Settl enent Agreenent knew that the MS-47 revisions they had
agreed to would result in a reduction in the custodi al
wor kf orce, because the previously mandated uniform frequencies
were the top of the agreed-to frequency ranges. The 1983
Settlement Agreenent provided incunbent custodial enployees with
certain protections, but there was no question that over time
t he changes in the 1983 MS-47 would result in a reduction in the

cust odi al wor kf orce.

Fol | owi ng inpl enentation of the 1983 MS-47 there were
occasi onal disputes and grievances. |In particular, a nunber of
grievances evidently were filed at the local level in which the
Uni on cl ai med the Postal Service was required each and every
week to schedul e the number of hours shown on Line J of Form
4852 -- which was the total annual workhours for the facility
shown on Line H divided by 52. As the Union points out,
however, the Postal Service never agreed that it was obliged to
schedul e that nunber of hours each and every week, regardless of
circunstances. In a National arbitration decision in the Line J
case -- which had been appealed to arbitration before the 2001
MS-47 was drafted, but was not heard or decided until after the
2001 MS-47 was inplenmented -- this arbitrator found that:

The average weekly hours total shown on Line
Jg of pPs 4852 is an approxi mate yardstick
agai nst whi ch to neasure managenent's
conpl i ance, but does not constitute a rigid



29 Q98C-4Q-C 02013900

obl i gati on whi ch cannot be deviated from

As noted above there are a variety of

ci rcunst ances i n whi ch managenment may
schedul e and/ or work fewer hours than the
Line J average in a particul ar week w thout
violating its obligation to conformto MS-47
standards consistent with the Gamser Award.

Part of the Postal Service's argunent in the Line J case was
that there were holiday and ot her weeks when the facility -- or
parts of the facility -- were closed due to holidays, etc., and
that this justified departure fromLine J in certain weeks.

Wiat is striking in the present case is the | ack of
enpirical evidence show ng that continued application of the
1983 MsS-47 was causing cleaning to be done unnecessarily, or
that staffing pursuant to the 1983 MS-47 was |leading to
custodi al enployees twiddling their thunbs, so to speak, or that
| ocal managenent was unable to appropriately respond to changed
conditions or was having significant difficulty scheduling
custodi al enpl oyees because of constraints inposed by the 1983
M5-47. The Postal Service has not even alleged this was the
case, beyond the limted testinony of its witness Ray Cox.

At arbitration, Cox, a former postal maintenance
speci al i st now serving as an outside consultant, stated that
upper |evel managenent instructed himin 2001 to revise the Ms-
47 Handbook to provide nore day-to-day flexibility to |ocal
managers. The Postal Service has not convincingly shown,
however, that it had insufficient flexibility under the 1983 ms-
47 to deal with the types of situations Cox referred to, such as

weeks when a holiday or other local event resulted in the



30 Q98C-4Q-C 02013900

facility -- or parts of it -- being used less frequently than in
ot her weeks, or those weeks when there were fewer custodial

enpl oyees at work than usual. But even if Form 4852 of the 1983
MS-47 did not sufficiently take into account that there are a
nunber of weeks each year when area cl eani ng needs are reduced,
due, e.g., to holidays, an appropriate change coul d have been
made to the 1983 Ms-47, including Form 4852, to take care of

that situation, wi thout dismantling key structural components of
t hat Handbook. Moreover, as pointed out in the decision in the
Line J case, nmanagenment has flexibility, under the 1983 Ms-47,
in howit schedul es conponent work, which allows it to take into
account prinme vacation weeks or other circunstances that cause a

fluctuation in avail abl e custodi al staff.

Significantly, in developing the 2001 MS-47 the Postal
Service retained the existing building inventory (Form 4869) and
di d not change the performance standards contained in the 1983
Ms-47.* There has been no claimby the Postal Service that the
frequency ranges established in the 1983 MS-47 were outnoded or
needed adjustnment. On the contrary, the Postal Service seens to
have enbraced the overall past application of those frequencies
in creating its new budget factors. The key difference is that
the Postal Service elimnated the use of frequencies as part of
the basis for determ ning how often certain cleaning had to be
performed at a facility, and substituted "average" factors to be
used for budget purposes. The Postal Service apparently deci ded

¢ While Cox conbined areas on the Form 4869 into a limited number
of space types -- a budgeting approach to custodial work he had
seen on a col |l ege website -- it is not clear howthis enhanced
wor kpl ace efficiency or even managerial flexibility.
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that it needed to retain sone senbl ance of the prior frequency
ranges in establishing the new budget factors, yet the
conputation it cane up with basically serves only as a yardstick
to measure how a particular facility is doing (per 1000 sq. ft.)
conpared to the pre-2001 average.®

In any event, there appears to be only a tenuous
connecti on between the Budget Wrksheet cal cul ati ons and how
custodial work is to be perforned. There no |onger are
requirements Wi th respect to the work to be schedul ed or
staffing. Local nmanagenment, after perform ng the budget
calculations, is not required to use themto determine the
nunber of workhours to request.® The only constraints are that
managenent cannot lay off custodial staff and, as was true under
the 1983 MS-47, is required to performquarterly inspections to
ensure an adequate | evel of cleanliness. Higher I|evel

> This assunmes that the 400 facilities that responded to Cox's
request for staffing surveys -- about 10% of total facilities
over 15,000 sq. ft. -- truly were a representative sanple, which
is difficult to determine on the present record.

¢ As Cox testified, a manager has to request at |east the nunber
of workhours needed to cover the nunber of custodial enployees
at that facility. An area mai ntenance nmanagenent speci ali st
testified that in his area they calculate the average, using the
budget factors, but then add additional tinme for training,
breaks and wash-up (as was previously done on Form4852). If a
facility wants to request "a deviation® due to |ocal conditions
they note that on their worksheet. This wi tness and anot her
area manager testified that facilities in their areas do not
conpl ete the Budget Worksheets annually, as the 2001 MS-47
provides for, but only where there is a change in the physical
inventory or a custodial position is vacated.
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authorities al so have been given considerably broader authority

to substitute their own deterni nati on of the nunber of workhours

to be budgeted for. ’

The 2001 MS-47 may provide sonme greater flexibility to
managenment and may result in the Union filing fewer grievances
with respect to schedul ed workhours, but it renoved critical
conponents of the previously agreed to structure for ensuring a
satisfactory level of cleanliness is maintained within set
parameters and that custodial jobs are not unduly elim nated.
The Postal Service places considerable stress on the required
quarterly inspections as a guarantee of cleanliness. But the
Ganser Award and the parties' subsequent negotiation of the 1983
MS-47 reflect an historical recognition that inspections by

t hensel ves are not sufficient.?®

Use of the new Budget Worksheet also is likely to put
pressure on those facilities -- theoretically about one-half the
total nunmber -- whose actual custodial workhours exceed the
average to reduce their hours, at |least over tine, so as not to
devi ate from the total cal culated using the fixed budget
factors. In this way, what was an average before 2001, m ght
become a sort of ceiling, which all facilities should strive not

7 Cox indicated this was not really a change, because higher
| evel authorities de facto had exercised equivalent authority
despite the | anguage of the 1983 MsS-47. (See: Case No. HOC-NA-

C 16.)

8 If, as was stated by Cox, inspections previously were often not
perfornmed as required by the 1983 Ms-47, that woul d not appear
to be a good reason to change the Handbook to put greater
reliance on inspections.
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to exceed, with reduced consideration for variations in |oca

condi tions.

As the Union stresses, the 1983 MS-47 was the result
of negotiation and conprom se, reflected in the 1983 Settl enent
Agreenent. The latter does not provide that the Postal Service
can never change the 1983 M5-47, or that it can only do so with
Uni on approval. The Postal Service did not give up its right to
make changes that are fair, reasonable, and equitable. But, the
fact that the structure of the 1983 MS-47 was a negoti at ed
conpromi se is inportant in applying Article 19, particularly as
it seens unlikely, in light of the findings in the Gamser Award,
that the Postal Service would have been successful in convincing
an arbitrator that elimnation of mandated frequencies -- which
is what it proposed in 1982 -- was fair, reasonable, and
equitable, Also, as | stated in Case No. HOC-NA-C 19007

The Postal Service is entitled to change its
policies, subject to its contractua
obligations. But if it seeks to change

| ong-standi ng provisions that on their face
afford consi derable protection to the
bargaining unit, it needs at least to
provi de a convincing explanation of why it
determ ned such a change to be necessary, if
it is to satisfy Article 19's requirenent
that the change be fair, reasonable, and
equi t abl e.

| nproving efficiency and application of sound
cust odi al managenent techniques, including a nunber of the
factors spelled out in certain portions of the 2001 MsS-47, do

not appear to be inconsistent with the basic structure of the
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1983 M5-47. It also is not clear to me that use of E-mars to
schedul e custodial work is not conpatible with the 1983 Ms-47,
But if any changes need to be made to acconplish that, or to
better enabl e managenent to take into account variations that
occur in holiday or other weeks, that can be acconplished under
Article 19, without throwi ng out the baby with the bath water.

For all of these reasons, | amnot able to conclude
that the 2001 MS-47 is fair, reasonable, and equitable, for
purposes of Article 19. This is not a matter of a few portions
of the revised MS-47 not neeting that standard, but is based on
the maj or changes nade to key parts of the basic structure of

t he Handbook.

Under the circunstances, it is appropriate that the
Postal Service be directed to rescind the 2001 M5-47, to
reinstate the 1983 MS-47, and to reinstate or prepare staffing
packages as soon as practicable. As the Postal Service has
stressed, the building inventories still are in use and the
performance standards have not been changed. Prior staffing
docunment s based on the frequencies determ ned by the appropriate
| evel of managenent under the 1983 MS-47 presumably still exist,
and can be revi sed under that Handbook where needed. \Whet her
any renmedy is appropriate for the intervening period since
i mpl enentation of the 2001 Ms-47, and, if so, what it should be,
is a mtter remanded to the parties for further discussion. The
arbitrator retains jurisdiction over that aspect of the renedy.
In addition, it appears that the Union does not have any
significant objection to a nunber of the nore m nor changes that

were designed to streanmline or update the 1983 Handbook, wi thout
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i mposi ng substantive change, and the parties shoul d address

i ncor poration of those changes.
AWARD

The Union's challenge to the revised MS8-47 issued by
the Postal Service in 2001 is sustained on the basis set forth

in the above Findings.

Shyam Das, Arbitrator



