
U.S. Department of Labor Office of Administrative Law Judges
2 Executive Campus, Suite 450
Cherry Hill, NJ 08002

(856) 486-3800
(856) 486-3806 (FAX)

Issue Date: 04 January 2010

Case No.: 2009-SCA-00008

In the Matter of

MT. TRANSPORTATION & LOGISTICS
SERVICES, INC., a Corporation, and
ANTHONY ALVAREZ, as President-Sales
DELLA HERZOG as Vice President-Finance
TERRI CHESTER as Controller/General Manager

Respondents

ORDER APPROVING CONSENT FINDINGS

The Consent Findings submitted on January 2, 2010, attached hereto and
incorporated herein, are APPROVED and ADOPTED in their entirety.

SO ORDERED.

A
Ralph A. Romano
Administrative Law Judge

Cherry Hill, New Jersey
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SOL:HWL

IN THE MATT5R OF:

REGION #2

UNITED STATES OF AVIERICA

DEPARTMENT OF LABOR

seA NO. 09-SCA-a

I£J 002/024

MT TR1k~SPORTATION & LOGISTICS
SERVICES 1 INC"
A corporation, and
~~HONY ALVAREZ, as President,
ANDREW MEYERS as Vice Preaident~Sales,

DELLA HERZOG as Vice Preaident-Finance,
And TERRI CHESTER as
Controller/General Manager,

Respondents.

CONSENT FINDINGS AND ORDER

The parties, the Administrator of the Wage Hour

Division of the u.s. Pepartment of Labor

{Administrator/Complainant) 1 MT Transporcation & Logistics

services, Inc., krythcny Alvarez, as President, Andrew

Meyers as Vice president-Sales, Pella Herzog as Vice

presidem:-Finance, and Terri Chester aa Controller/General

Manager herein represent that they have reached an accord
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to resolve this matter, and to this end stipulate and agree

to the following findings and order:

1. Respondent MT TRANSPORTATION & LOGISTICS

SERVICES, INC. is a cOl-poration which has its

principal office and place of bueinees at 5 Inez Dr.!

Bay Shore, NY 11706 .

.:2. During the period trom June 20, 2007 to at least

December 31, 2008, Respondent Anthony Alvarez was

president of Respondent MT TRANSPORTATION &: LOGISTICS

SERVICES, INC. and exercised centrol and supervision

of the operation of the Respondent MT TRANSPORTATION &

LOGISTICS SERV1:CES, INC. a.nd was reeponsible for the

employment practices and management policies thereof.

3. Respondent ANDREW MEYERS is vice-pl·esident for

salee of Respondent MT TRANSPORTATION & LOGISTICS

SERVICES, INC. and exercises control and supervision

of the operation of the Respondent MT TRANSPORTATION &

LOGISTICS SERVICES, INC. and is responsible for the

employment practices and management policies thereof.

-4. Puring the period from December 1, 200S to June

19, 2007, Respondent DELLA HERZOG was preSlident of

Respondent MT TRANSPORTATION & LOGISTICS SERVICES,

INC. During the period from June 20, 200i to at least

December 31, 2008, DELLA HERZOG was vice-president fo~

finance of Respondent MT TRANSPORTATION Sr. LOGISTICS

SERVICES, INC. In both capacities, DELLA HERZOG

2
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exercised control and supervision of the operation of

the Respondent MT TRANSPORTATION & LOGISTICS SERVICES,

INC. and was responsible for the employment practices

and managemenc policies thereof.

5. During the period from July 2006 to at least

February 2008, Respondent TERRI CHESTER was a

consultant to Respondsnt MT TRANSPORTATION & LOGISTICS

SERVICES I INC, From March 2008 to at. least December

21, 2008 1 Respondent TERRI CHESTER wa.s

Controller/General manager of Respondent MT

TRANSPORTATION & LOGISTICS SERVICES, INC. and

exercised control and supervision of the operation of

the Respondent MT TRANSPORTATION & LOGISTICS SERVICES 1

INC. and was responsible for the employment practices

and management policies thereof.

6. Respondents MT TRANSPORTATION & LOGISTICS

SERVICES I INC. I ANTHONY ALVAREZ 1 ANDREW MEYERS, DELLA

HERZOG, and TERRI CHESTER (Respondents) have provided

mail hauling services under several contracts with the

United States Postal Service (USPS).

7. The Government awarded respondent MT TRANSPORTATION

& LOGISTICS SERVICES 1 INC. the contracts listed in the

attached Exhibit A.

6. The contracts were awarded on or after December

1, 2005 and several were renewed one or more times.

The above contracts called for the furnishing of all

labor, material, and equipment to perform the duties

3
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of providing mail hauling services pursuant to

contracts with the united States Postal Service! said

services to be provided at various locations

throughout the united States. These contracts were

SUbject to the McNama.ra-O'Hara Service Contract Act,

as amended (79 Stat. 1034, 86 Stat. 789, 41 U.S.C. 351

ec ssg. (the Act), and the regulations issued there

under (29 CFR Part 4) and were to be performed through

the use of se~vice employees, as defined by section e

(b) of the Act (41 U.S.C. § 357(b}) and were each fOr

an amount in excess of $2500.

9. During ehs period December ..
.I., 2005 through

December 31, 2008, Respondents failed to pay an.d

refrained from paying a number of the service

employees employed in the performance of the aforesaid

contracts the minimum hourly rate required by sections

2(a) (1) of the Act, 41 U.S.C. §3S1(a} (1) and (2), and

by 29 CFR §§4.3 and 4.6(b).

10. During the period December 1 1 2005 through

December 31, 2006, Respondents failed to pay and

refrained from paying a number of the service

employees employed in the performance of the aforesaid

contractE! t.he minimum fringe benefits required by

sections 2(a) (1) of the Act, 41 U.S.C. §3S1(a) (1) and

(2), and by 29 CFR §§4.3 and 4.6(b}.

11. Complainant and :Respondente stipulate and agree

that, as a res~lt of the violations described in

4
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paragraphs 9 and 10 above, employees of respondents

are owed a total of $1,800,000.00 for the period

December 1, 2005 to Decenwer 31, 200B.

12. Upon information and belief, the U.S. Postal

Service is currently withholding funds in the amount

of $814,614,86 from Respondents I contracts as noted in

~ i above pursuant to 29 eFR 4.187 (a). In addition,

the Administrator i~ currently holding a total of

$200,000, which is comprised of two payments from

Respondents totaling $75,000 and one payment from the

USPS of $125,000. The previoua payments Were made

pursuant to an oral agreement made in MT

Transportation & Logistics Services) Inc. v. secretary

of Labor at ano, Civil Action No. 09-cv-317 (EDNY

2009) ,

l3. In recognition of the aforesaid violations,

Respondents agree to pay a tota.l of $1,800,000.00 to

the Administrator to be distributed to Respondents'.

employees in a manner to be determined by the

Administrat.or. In addition to amounts already

withheld by USPS or paid by Respondent MT

Tranoportation to the Administrator, Respondents shall

pay the sum of $785/385.14 plus $30,eOO,86 in interest

for a i:otal of $816,186.00 to the Adrnini5trator for

distribution in a manner to be determined by the

Adnlinistrator. Payment of t.he aforesaid sum shall be

made in monthly instaU.ments in accordance with the

5
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schedule shown in Exhibit B attached hereto.

Respondents shall pay the backwages by delivering

certified cheeks, bank checks or money. orders made

payable to "Wage and Hour-U.S. Labor", mailed to the

U.S. Department of Labor, Wage Hour Division, J..70 S.

Independence Mall West, suite 859 West, Philadelphia,

PA 11906-3317, ATT: Rica Gahagen, ~ase In 1502665. In

addition, ou. each date that Respondents submit such

payment to the Philadelphia address, Respondents shall

sand a copy of such payment to the U.S. Department of

Labor, wage and Hour Division, 1400 Old Country Road,

Suite 410, Westbury, NY 11590, ATT: Millie Rodgriguez,

case It> 150.2665.

14. Respondents authorize chs U. S. postal Servioe to

release to the TJ. S. Department of Labor the sum of

$614.614.86 currently withheld ill backwa.ges on the

contracts as noted in f 12 above. Respondents also

authorize such amounts to be distributed in accordance

with a determination made by the Department of Labor.

15, Respondents agree that the Wage-Hour Division,

U. S. Department of Labor, shall distribute any back

wages released by the U.S. Postal Service or paid by

any of the respondents, lesS! appropriate deductions

for social security and withholding ta..xes, to t.he

employees, or their legal re.present::at i vee, in amount

to be determined by the Administrator. Any such

amounts which remain undistributed for one year after

6
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the completion of the payments by Respondents as

provided in Exhibit B because of the parties r

inability to locate the employee or rep~eeentative

shall be deposited with the Treasurer of the United

States. Respondents recogni~e that they shall be

responsible for any employer contributions required by

federal or state law.

16. If the Respondents fail to make an installment

payment on Exhibit B without making up the arrearage

within two weeks after notice to Respondents, the

entire balance shall become due and payable

immediately.

17. Respondents MT TRANSPORTATION & LOGISTICS

SERVICES, INC., ANTHONY ALVAREZ, ANDREW MEYERS, DELJ~

HERZOG t and TERRI CHESTER stipulate and agree co be

debarred from receiving Federal Contracts for a period

of three years f.or the violations indicated in

paragraphs 9 and 10 above pursuant to 29 CPR 4.188 and

as specified in § 5 of the Act (41 U.S.C. § 3S4(a".

The three year period shall run from the date of

publicati.on by the Comptroller General of iii. list of

persons or firma declared to be ineligible from

receiving Federa.l contracta.

18. The part.ies, the Administrator and Respondents,

agree chat an Order disposing of this proceed;i.ng in

accordance with these Consenc Findings and order shall

have the same fQr~e and effect as an order made after

7
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full hearing pursuant to 29 CFR 4.189 and in

accordance with 29 CFR lB.9(h) (1).

19. The entire record on which this Final Order is

based consists solely of the Complaint and these

Consent Findings and order in accordance with '29 CFR

18 . 9 (b) (:2) .

20. The parties I the Administrator and Respondents,

through agreement waive any further procedural steps

before the Administrative Law Judge regarding this

matter. in accordance with 29 CFR 18.9{b) (3).

21. Respondents waive any right to challenge or

contest the validity of these consent findings and

order entered j.nto in accordance with the agreement

and in accordance with 7.9 CPR 18.9(b) (4).

22. Each party agrees to bear its own fees and other

expenses incurred by such party ~n connection with any

stage of this proceeding.

23. Neither the commencement of this action nor the

provisions of these Consent Findings shall in any way

affect, determine, or. prejudice any and all legal

rights of the Administrator to file any action against

any of the Respondents for any violations alleged to

have occurred after December 31, 2008.

24. Neither Respondents nor anyone on their behalf

shall directly or indirectly solicit or accept the

return or refusal of any suma paid under this Consent

Findings and Order.

8
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25. Respondents shall make available .to the

Administrator the social security nu~ber and last

known address of eaCh employee or former employee who

performed work on any federal concract during the

period December 1, 2005 to December 31, 2008,

26, Respondents will establish a. compliance program

as is set forth in Exhibit C which is incor.porated

herein. Whereas Respondent Terri Chester may cease

employment with Respondent MT Transportation or one of

its successors or ocherwiee cease performing services

for Respondent MT Transportation or one of its

successors sometime before December 31, 2010. To the

extent that Respondent Terri Chester ceases employment

with Respondent MT Transportation or one of its

successors and ceases to perform any services for

Respondent MT Transportation or one of its successors

in any capacity, Respondent Terri will give notice to

the pa:z:'ties. At such time, the requirements under the

Compliance Agreement would no longer apply to

Respondent Terri Chester.

9
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Approved as to Form and Content:

I For the Complainant:

Aesociate Solicitor
of Labol- for
Fair Labor Standards

i ANDREW MSYERS , IndiVidually:
and as Vice President-Sales ~ATR!CrA M. RODENHAUSEN

Regional Solicitor

Meltzer, Lippe, GOldstein
Ereitstone, LLP
190 willis P."lte.
Mineola, NY 11501
516-747-0300

Attorneys for che
& Acting Admini,strator of the

Wage Hour Division
U_9_ Department of Labor

[Attorneys for Respondents
I,
LL ~-- j_-_~_

10
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Date
Cherry Hill, NJ

REGION #2

11

ADMINISTRATIVE LAW JUDGE

~0121024
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Contract Contract

Contract St<lrt end
07021 10129/2005 10/26/2007
07021 W/27/200i 10/23/2009
10420 ' 1/31/2004 l/27/2006
10424 ' 7/'26/2005 7/20/2007
10424, 7/21/2007 3/30!2009
.114"14':', ': 7/1/200S 6/30/2007

....1141<4 ':,': 7/1/7.007 6/30/1,009
11430, " IlI26/200~ 11/23/2007

"11433' :', 12/12/2007 3/30/Z009
':, .:LJS29:. ' 10/5/2007

.
10/8/2005

, '1:1529,:.' 10/G/2007 10/S/2009
... 'll1712 ',:. 5/14/2005 S/ll/lOO'
,; :117.13::, 5/14/2005 5/11/2007

-.: '.1.'1715::: ;; 8/5/2006 8/1/2008
:. ;·1!l7lS:.: ::. 6/2/2008 3131/'-010
",' i1no~.:' 10/29/200S JO/26{2007
:,: :':'117.20 ;::'.' 10/22/2007 2/B/200S
'i;i,J.1720: .\; 11/15/2008 6/6/2009

': f.t:'l1721 \t;';, 11/3/2006 10/31/'-008
;. {, '~111Z1' ,':'; , 11/1/2008 10/29/2010
':'>'il~Y30.',;;',: 7/1/2004 5/30/2.006
".:, ..11730";\' 7/1/2006 6130/2010
"..',if1730;:. 7/1/'1..008 6/30/2010

"',:",;111134:<:, 7/1/2005 6/2712008
, ~ \11735 '~.~ , 7/1/2006 6/27/2008
,.:11736\, . 7/1/2006 6/27/2008

". -1Q1M6 9/27/2004 9/22/2006
" lOlM6',,', 9/23/2006 9/19/2008
"'~'.lOlM6'"(',7 9/20/2008 10/31/2008
: : '101Nl . ' 6/10/2008 6/4/2010
; .', 'i1:l0LQ' \ 6/12/,004 6/9/2000
, '110l0 6/10/'(.006 6/6/2008
, 'llOUO .... 7/29/2006 6/6/.2ooa
, '!lOUO 6/6/2008 6/S/2010
·,a2VO 6/28/2008 2/6/2009

: 112)'0 ' fi/2S/200B 6!30/Z010

1lJ014/024
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Contract Contract

Contract SUrt End
114AK 7/31/2004 7/29/2006
114AI( 7/30/2006 7/25/2008
114AK 7/'26/200B 10/3/2008
117AO 6/2S/2005 6/2.2./2.007
U7AD 6/23/2007 9/3/2007

." 117M 9/£/2006 8/29/2008
117AA. 8/3012008 8!24t;.Ol2

117CK 10/29/2005 10/lS/2oo7

1170< ' 1'2/8/2007 10/23/2009
1110K' , 7/33./2004 7/29/2006
117DK '" 7/30/7.006 7/25/2008.

: 1170K,:: 7/30/2008 6/30/2012
'1l7ET ,; 6/28/2008 7/4/2008
:l17FK ,', 7/31/2004 7/29/2006
,117FK ' : 7/30/2006 7/25/200B
117FK~:,:': 7/26/200a 10/3/200B

"117L1 ;,':', 7/2/2005 6/30/2007
'~117U: ':,; 9/l0/Z00S 9/7/'2.007

'\U7L.n.....; 9/8/2007 9/i/2009
, 117U; .: 9/4/2009 6/30/2011
, 117PJ',',' 11/12/2005 11/9{2007

'l17SWi ,:: 12/S/100S 1'2./24/'2,005
,190Ml:',;: 6/1J/~.°.9z 6/10/2001
"190M1' ;. 6/11/2007 7/31./2007
'192M3: , 6/14/2.005 6/13f2007

, 270JE ',; 10/5/2004 6/30/2.006
, 270JE "'; 1/U2006 6/6/2008
"""270JE"" ;' 7/1/2007 6/'30/201J,

302M7,", 7/-1/2006 3/31/2008 r
320GE ' , 3/1/2005 8/26f1.00S I

33:lM7 11/26/'2005 5/30{2007

1tJ015/024
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ifavment
.... ~ -"-

Due on {jf before I Amount. .. .
l December 25,2009

-~
S 27,206'?L-

2 Januarv 25,2010 27,206.20 -
3 Pebruary 25,2010~'--- 17,206.20
4 March 25, 291.2. '7.206.20- i ...

I

-~

__ -. J

=J
-.-J

!
t

27206, ....0
- .- .'i7,206 20

i 8 Ju!l25 2010 I 2720620-_ .. _~.~-;.... . I , .-
9 Au£ust 25, 2010 -1 27,206.20..__...'-....,"'.._..
10 September 2.5,20 Ia 27,206.20

J.L~-- Ocmber 25. 2010 =t3120rr6-~'---

w.~-.......... JNloven1'bi;is, 2010 ! 21;W6.20-- :
: 13 December 25. 2010 . 27,206.20. ____
! 14 January 25, 2011 i 27,206.20

15
.... . -

Februl.'l.!I 25,201] ._.._~ 27,206.20'.J
16 March 2UQ) 1 27,206.20

t-!2-. April 25, 20 II '"""'~"

----._.~~ . i 27,206.20., ?i 18 • May_S,lOll.. _

i
-~j

. ~-,!-:.:$..:..8.::..;;16;.l,.;11.;.86;;.;..O:;;..:;O ~1

27,206,20________. ,_~_- ... ~J.
_____+-...:;2~7J.:.2:.:.:.06::::..==20.... _,._,

•.. '-~_J"i 27<206'20§..~.... ..'
__~_......·,-.:t~7J.::12:.:::..:;06.dQ........... .w_....._~- ;;,;~~.~~ -.,--

j
~.....

,-
26 JanuB.I:'V 25, 2012 27,206.20

i 27 .. !.~ru~'2i,2012 27,206.20 .--
128

..
March 25, 2012 27,206.~ ..•..__

fJ~..._. Aoril25,20j2 27,206,20 -l1JL.____ I Max 2~t 2012 4-- 27.206.~O -r

Exhibit :s
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ATTACHMENT C - COMPLIANCE PROGRAM

Reapo!'!dents MT Transportat"on & Logistics Services, rne.,

("MT Transporcation"), Anthony Alvarez, P~drew Meyers, Della

Herzog, and. Terri Cheater (collet;cively, "Reepondencs") shall

comp1y with al: of the provision5 of the McNamara O'Hara Service

Contract Act of 1965, as amended, 41 U,S,C. 351 et~ (~SCA#).

R~s?ondent5 also agree to establi5h a comp~ehen$iv@, ongoing

wage and hour compliance program (~Compliance Program") with the

following componenes:

1) R.espondents el"Hlll not di.scharge 0:: take any

retaliatory action against any employee because the employee

engages in any of the following activities:

8." Discloses, or I:hr.eaten..,,: to disclose, to a s\.rpervisor.

owner, and/or agent of Respondents or to a. public agency, any

activity, pol:cy or practice of the ~mployer. or another

employer, wit.h whom there is or war.> a. busi.ness relationship,

that the employee reasonably believes is in violation of the

SCA, or a rule or. regula.tion promulgated pursuant to the seA;

b. P:ro\rides i:lforma.tion to, or testifies before, any

public agency or entity conducting an jnve$tigatio~. hGaring or

inquiry into any alleged violation of the SCJl., or 8. rule or

regulation promulgated pursuant to the SC1~1 by the ~mployer or

1
ATTACHMENT C - C6MPLIANCE PROGRAM
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another employer \1itn WI10:n there is or Itlas a bU!!iiness

relationship;

c. Objects to, or refuses to participate in any activity,

policy or prac~ice which the e~ployee reasonably believes is in

violation of the SeA, or a rule or regUlation promulg~ted

pursuant to the SC~.

2) Within thirty days of the ap~rova~ of the Consent

Findings and Order in 0.9- seA-a ("Approval Date"). Respondents

!Shall implement record-keeping policiee that are ccmpliwJt with

the SeA.

employees

Among other things, MT Transpo!'l:al:.lon' S recorda for

~"o;r;king on any existing

'!'ransportatio::"J. and the u.s. Po:: tal Serv1c~ ("V$P$ con;:rac;;t")

n:rua e comply wi t:~ the following requirements; (a) Re::ipondents

~ust maincain payroll records which clearly identify and

seg::egat::e heal th and wel fare paYTllent$ from wage payrnen:;s; tn)

Respondents must maim:. a in pay:l:'oll ;racer-os \·jhich c':'early

segregate work performed on federal contracts and work performed

on non-federal contracts; (cj Rel!:.'pondents m\lst maintain a. daily

and weekly record of hours wor)(ed for a,ll employees \..rorJdng on

O.SPS Contracts i (dJ if a. change to e.n employee I s record of hou::n'i!

worked is made afcar ~he initial input of hou~s vi~ punch clock

or s -in sheet, cuch change must be authorized in writing by a

~';;':i.ageri il,l"H:l (ell the reason ~or any $uch C:=H~_nges to an

employee s r,ecorci of hours must be documEmted.

ATTACHMENT C - COMP~IANCE PRO~~

All rscords

2
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maintained must be made readily aVQilable to th~ U.S. Departmen~

of Labor, Wase and Hour Division upon request.

3) By March 1, 2010.'" Respondents snall retain an

independent a.ccountant: to conCiuct an audit of Responden!:s'

payrcll pracUces. On or before April 15, 2010, Raspondenl;;s

shall require that the accountant prepare a report :;0 be

submitced to the A6ministrato~ at U.S. Department of Labor, Wage

and [{our Oiviaiot1, 1400 Old Count:ry Road, Suite 410, \.7est.bi.1ry,

NY llSSO, AT'!': Richard Mormile. The re;Jo:rt s:"lal1 stat.e the

status of Respondents' compliance wit.h respect to prevalling

wagee, fringe benefit-a and rocord-keeping under t:he Se::tVice

Contra.ct Act for the period Janua:l.'Y 1, 2009 to date of audit.

The report . shall. also identi.fy any and all active USPS

Cont::actiil, and include copies of all c::te contract.e and W~9'~

determinations.

4) Withir. thirty days of th~ Approval !la-tel and on J'o:t"'.e 1

ill.nd December 1 of each year thereafte.r unt.il six months after

the com?letlon of all OSPS Contracts, Respondents shall provide

to the Admin,lst:cator at r::J. S. Depart.ment o~ La-bo);, Wage. and Hour

Division, 1400 Old country Road, Sulte 410, westbury, NY 11590,

P.,TT: l'Hchiird !'1ormile, with iii. list. of the names ilnd addresses,

t.&lephone numbe;r;6, hire date ar.d, if applicable I terrn.ina-cion

dates of ~~y employee performing work on any USPS Con~ract

du:rit"!g thcg six-month period precedir.g t:he date of report:.

:3
AT'I'ACHMEN'l' C - COMPLIANCE PROGRAM:



02/01/2010 11:08 FAX 8482843880 REGION #2 III 020/024

5) W~thin thirty days of the date of Approval Date of the

CONSENT FINDINGS AND ORDER, Responden~$ must hold an

informa.tional meet:.ing of all employees at:. which Rel5pondents I

representatives shall provide employees with a review of their

rights under che SeA and the Fair Labor standards Act. (FLSA).

Among ot.her tl"'.ing$, Re5pondents II1.USt:. adviee employees of the

employees I legal pro':ect:1.cns against ret.aliation for asserting

their rights under this Co~p~iance Program and the FLSA, and be

aasured that no retaliation will occur. Respondent$ shall

prOVide each employee llii th race Sheet. :¥:67 t the 1'1cNarnara-O I Ha:l:"lil

Service, COl'~~ract .l\ct (attached as Ex. 1) and a Hiindy Refere::.ce

Gu:i.t:.e to the fair Labol.:' Standarde Act {att.achea as Ex. ~).

Respondents shal~ inform each emploYGe. who performs t>:o:r.k on a

federal contract the required prevailing hourly race ($), f~inge

benefit rate <el and holiday and vacatior.. requirements applicable

to tha.t/those contractUs) on which the employee performE> work.

Subsequt;;nt to that:. informal:ional meeting, Respondents shall

notify newly assigned ~mployees who perform work on one or more

federal contract of the l;l",rne in::ormation applicable to

that/those contract (El) on ~.,rhich l:he e\TIEJloyee perfo::tllUil work

within seven days of when the employee commence.s working on a

federal c.:ont:::act:. Respcndents $~"1Clll also provide new).'y assigr:ed

employees who per.t'o'tiil t-Jork on a :::ede~"a.1 cont:l:'act, .Fact Sheet

#57, the MoNamara~C'Hara Service Cor.1;ra.ct. Act (attachf;d a5 Bx.

ATTACHMENT C - COMPLIANCE PROGRAM
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l} ar.a a Handy Reference Guide to 'the Fair Labor Standa~ds p-ct

(attached as E~. 2).

6) In the event of a change in the ~-ages or benefits

required by a.n applicable t'l1i!l..ge determinatio:l fo!' 11 USPS

Contract, Respondents will provide to employeee who ~e~~OlM work

on any federal contract an updated Wage Determ';'natior. and

Employee Summary wii:hir. thirty days of such dHmge.

7) ""'il:hin Chirty days of the App:!":Jval Dace of t.he CONSE~'

FINDINGS AND ORDER, Reaponden~s will conduct a eepi!l..r~te training

of managex:s and payroll personnel regarding Respondents'

reapons:i.bilit.ies u:lder the SCl~ anc'! 'FLSA, as \vel1 as Responde;lts'

responsibilities under the CONSENT FINP'J]~c.;S AND ORDER.

tra.ining must inc1\J.de, inter
--~-

alia l an e:<plane>.tion of

Re$pondent.$' duty net to reciil.liate ilgainst. employees as outlined

above, and. the responsibility of rnar.agers and payroll personnel

t.O J.dentify and report any potential breaches of this duty to

r;he Respondents. All managers and pa.yroll perlillonnel hired 01"

promotlild into their managerial ot' payt'oll !?osicion after the

training described above must; be so trained wi chin thirty days

of beginning any supervisory or payroll work for Respondents.

S) In the eVent that. any ot che USPS Contracts ar~ assigned

or sub-contracted to another corporation, MT Transportation is

not relieved of its responsibilities under Lhis Compliance

ATTACHMENT C ~ COMPLIANCE PROGRAM
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Fact Sheet #67: The McNnmara-O'Hara Service Contract Act (SeA)

This l\tct sheet provides general infcmtllltion concerning the McNlUnara-O'Hara Service ComH1Cl Ar.:I.

Covcragll

The Md\tlll1ntll-O'HAra SeNkc COIl,rllet Act (SCA) covers contracts entel'ed into by federal nlld District of
Columbia agencies thM have as their principal purpose furnishing servit;es in the U,S, through the use of
"!lervic~employees," The definition of"service employee" includes lUly employee el1gagod in pel'forming
services on a covered contract other Ihan i\ b(lnaJ~e executive.. aQrninl~ln\lh~"t pi" !~r()I~~siu.nJlI~tl11f\llt~i'tc who
meets the exemption crherl::l. set forth in 29 l.r'R P!!rJ.ill,

The SC A docs nOt appl~1 to cel1ain types of conrmct service);, The contract~ exempt from SeA covcr",ge
incl\lcle:

• CUnlnt~1S for collSlI'ucrlon, aheration, or \'epeJr, induding pai"nt,g, and dct-oradng, of pUblic buildings Or
pllbli(: works (lhcs~ ate covered by the DaVis-Bacon Act):

.. Work I'cqllired in ac;COrdMcl!: with 1l1e provisiOl1s oflhe Walsh.Healey Public Conn'am Act;

.. Contracts for tl1Llisporting treight or persolll1ltl where published tariff rates are in efFect;
• ConrraCIS for fumishlng services by r_ctio, telephone. telegrRph, or eablt1l;ompanles subject to the

Comlnllnicntlons Act of 1934;
• COl'llract! for public mil i~ Ser\l ictl:i;
• Eml'lo)'mcm contracts pl'oviding filt di.rect services 10 II fedem! agency by ~n fndividual 01' individ\HIIs:
• Conlractli for (lperath1i,~ poSli:\1 COIHYlICl SlaLioos fur the e.$. P05tlll Service;
• Sc::rvices performed outside the U.S. (except in terriluricli ticJminis1ered b~ the U,S" il~ <.!cli"cd in lhe

Acl); l'Ind
• Contracts subjecr to adlTlil1 iSll'lltiviS ex~rnp.li~ gllllHcd by the SeCTelllry of U\bor in special

circumSlEInCel; because of the public interC9t or to avoid serious impairment of governmeTit busin.::ss.

BAsic Provisions/Requirements

$Cl\ \tontrl,'1cI c!alli$~ require contractors lind sllbcontracrofs pr:rforniil18 !iervlces under prime COlllrac{S in
l!l;.;ce~1i of $2,500 to pay s~rvjc:e employees in various e1!lsses no less than the wage rates and fringe benet1rs
found prcytliling in the lol;tlllly. or the rates (incilidillg prospective il1creas~.s) contained in f'l predecessor
contractor)s collective bargaining ftgreem~nl, The Dl!.parrmelit ofL8bor iSSlles seA wagL! dettm1iinarlons for rhe
federal (~ntr:dc.ling ~~ende! fO incorporate them, along with the requir¢d contract clu\lses, into ~overed

contnlct!i. The rring(; benefit requirements (US\l1111y "hetlllll and welfare." vl!lcl:llion. and halidn)' benefits) fire
separate and in addition to the hourly monetary wage reqlliremtnr und!;!!' lhe SeA,

On contracts equsl to or less than 52,500, at IClISt the federal minimum wltge established by s<.'Ction 6(a)(l) '11'
the Fair LDbor Standards Act applies (S7.25 per houl' effective J\II)' 24, 2009. under the "Pair Minimunl Wage
Act of2007").

Cormac,ors and iiubcontric~?TS must notify employees perfo),\lling SeA c~mlrac~ work oftlle compensl\tiun d\le
them under [he applicable seA determination in the covered contract, lind must post the "'Notice to EI1'lployecs
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Working on Government Conlract!>." Depanmem of Labor Publication WJ J-1) J\ at a prominent and acce;lif;ihle
piaee at the wo\'ksitc.

P~naltics/S~llctiQns and Appeals

Vicl!lltiOI1S orlht: SeA mHy rtlliuh il11he withholding ofcomract pa)'ments in slJfficiem amounts to covel' wage
and fringe benefit underpAyments, contract tennintltion and liability for all>' resulting costs to the govc::rnment,
Icgtllllction to reCQVt:r th~ underpayments, find debL\l'Ii'l(\11I from future C:Ontf"dct$ for lip 10 three yeuN.

CO\1l/1'lctors and SUbCOlllnlCIOfS may c::hnllenge deterl11inatlons of violations and debannent before Illi

Administrative LI1\V Judge (AU). Interested parties may nppeal AU decisions [0 The DC'par{menl'S
Admini;ttmive Review Botlrd, rinal130ard determlnatiol1s on violatiens anN debarment mAy be I1PPellled TO l1.lld
ate enforceable throllgh tl;e federal courl::;.

T~'pIC:il1 Problems

(I) Undtj'pa)'mcnt of service workers du~ to mil;ClaS!ii fication, (2) Erronct)lIs1y considering \\ orkcrs exempt
without rCBard (0 29 C.F.R, Part 541 ruleli. (3) Failure to make timely I'a;-ment of wage::; \lr fi'inge bcncfil
conrl'iblltions. (4) Lack Ofpl'oper I'ecol'dkeeping whell Cll.Iih pilyments are ll1ade to s~tis(Y fringe hene:fh
requirements, (5) Failure to notify service employees ofti'll! applicable wage and fringe be11etit requirements. or
faIlure to postlhe '·NOliel." to Employees Working on Government Connacts" til I:l prominent and accessible
place :H the workslte. (6) Failure lO use thij conformance procedure fOI' unlisted d~sses (jftmployooll.
(1) rCllluTe to segregate t'md keep recol'ds on hours spetH ni'l conn'act work and non-COI1Wlcl wurl( 101' employees
who do both. (8} Failure 10 implem~nt rllte increases (ifan)') in a /lew wage detel'mination in fl Jl1ul!j-l'':':<.lr
contracT subjett to annual il,propril.'ltions.

Relation to State, LocHl, nnd OHler Federnl Laws

This AC~ lIpplies tlnly TO coh'fracts fO/' $e,'vices awarded by the federal or Distrfct 0 f Columbia goye I'lll'l1enrs.

Some contr/!ct5 covered by SeA also call for construClioJi work to which the [)l'lvis.Bncoll ACl ['lTcvl:llJing wage
requirements apply, Erllployees pc-rfonning SeA contract work may also b¢ subject to overtime P<1Y
requirements tlllder c'\ll1trnct WQrk Hl1lltLQNtSarc!'y Staodnrds Ad (which applies to prime cnntrficts over
$100.000) tllldfor the F.illr l.al'X)l' Stand..mJIS ,t<,.~t 80th Jaws require at least ti'ne and tI half pel), for all hours
worktld ovr:r '10 in" workv,:eek. Swte and 101;:(11 wage lind hOLi/' h'll'ls ma}' ul~o apply [0 workers COl1¢urrent \vit"
comp¢nsatioli requirements under SeA.

Where to Obtain AddiTional Infnrmntion

For additlOllal hlfol'tlUltioll l visit (1111' Wnge and Haul' Divb[()ll Wl:lbsitc: hnp:lfww\v.wlIgchour.d!,!I.gnv
..nd/or c:llI our toll...Cree information and belplinc,ll\'rtHllblc Ba.lll. to 5l'l.nl. in your time ~one, 1.$.66­
4lJSWAGE (l-866-487~9243),

This publication!s tbr general information lind is not to be con$jdered in the same light as oFficial st~!tments of
position contained in the ~egu!Blions,

U,S. Dcpnrtment af Labor-'
Frances Ptrkins Building
200 Constitution A venue, NW
WashingtOli, DC 202 I!)

,
r-866-l-liSWA(~ E

'JTY: '-l{66-.;1S7-9143
(:001;1<.'1 L''i
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Material contained in tllis publication is in the pUljllc do­
main and may be reproduced Wily or partially, witnout
permission of the Federal Government. Source credit is
required only to reproduce any copyrighted material con­
tained herein.

thIs publication Is available on the Internat on tho Wage
and Hour Division Home Page at the following aOl:iress;
http://www.wageltour.dol.gav.

This material will be made i:'lvallable to sensory impaired
individuaJll upon request.

Voice Phone: 1·866·487-9243
{1-866-4US-WAGE}

TDO" PhonB: 1-877-889·5627

*'Telecomrmmicatio"a Device for tIw DaM

2
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Handy Reference Guide
to the Fair labor
Standards Act

The Fair Labor Standards Act (FLSA) estab­
lishes minimum wage, overtime pay. record·
keeping, and youth employment standards af­
fecting full-time and part-time workers in the
private sector and in Federal: State, and local
governments.

The Wage and Hour Division (Wage-Hour) ad~

ministers and enforces FLSA with respect to
private employment. State and local govern­
ment employment, and Federal employees of
the Library of Congress, U.S. Postal Service,
Postal Rate Commission, and the Tennessee
Valley Authority, The FLSA Is enforced by the
U.S, Office of Personnel Management for em­
ployees of other Executive Branch agencies,
and by the U,S. Congress for covered employ­
ElGS of the Legislative Branch.

Special rules apply to State and local govern~
ment employment involving fire protection
and law enforcement activities, volunteer ser­
vices, and compensatory time off Instead of
cash overtime pay.
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Basic Wage Standards

Covered, nonexempt workers are entitled to a mini·
mum wage of not less than $5.85 per l10ur effec­
tive July 24, 2007; $6.55 per hour effective Jury 24,
2008: and $7.25 per hour effective July 24, 2009.
Special provisions apply to workers in American Sa~

moa and the Commonwealth of the Northern MarIana
Islands. Nonexempt workers must be paid overtime
pay at a rate of not less than one and one-half times
their regular rates of pay after 40 hours 01 work In a
worlcweek.

Wages raqurred by FLSA are due on the regular pay­
day for the pay period covereCl. Deductions made
from wages for such items as Gash or merchandise
shortages, employer-required uniforms, and tools of
~'e trade1 are not legal to tlie extent that they I'educe
ttle wages of employees below the minImum rate re..
quired by FLSA or reduce the amount of overtime pay
due under FLSA.

The FLSA contaIns some exemptions from these ba~

sic standa.rds. Some appl)/ to specifIc types of bUs[~

nesses; others apply to specific kinds of work,

Willie FLSA does set basic minimum wags and over­
time pay standards and regulates tIle employment of
minors, there are a number of employment practices
which FLSA does not regulat.e,

For example, FLSA does not require:

(1) vacation, holiday, severance, or sick pay;

(2) meal or rest periodS, holidays off, or vacations;

(3) premium pay for weeKend Dr holiday worl,:

(4) pay raises or fringe benefits; or

(5) adischarge notice, reason for discharge. or im·
mediate payment of flnal wages to termInated
8mp'oyees.
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The FLSA does not provide wage payment or collec­
tion procedures for an employee's usual or promised
wages or commissions in excess of those required by
the FLSA. However, some States do have laws under
which such claims (sometimes includIng fringe ben­
efits) may be filed.

Also, FLSA dD8S not limit the number of hours in a
day or days in a week an employee may De required
or scheduled to work, including overt!me hours, If lhe
employee is at least 16 Y6srs old.

The above matters are for agreement between the
employer and the employees or their authorized rep­
resentatives.

Who Is Covered?

All employees of certain 6nterprises having workers
engaged In Interstate commerce, producing goods
for interstate commerce, or- handling, selling, or oth~

erwlss working on goods or materials that have been
moved In or produced for such commerce by any
person, are covered by FLSA

Acovered enterprise IS the related activities perlorrned
tl1rougt1 unified operatIon or common control by any per­
son or parsons for aCOmmon business purpose and -

(1) whose annual gross volume of sales made or
business clone is not less than $500,000 (ax­
clusive of excIse taxes at the retail level trlat are
separately stated); or

(2) is engaged In the operation of a hospital, an
institution primarily engageD In the care of the
sick. the aged, or the mentally III who reside on
the premises; aschool for mentally or phyzlcaily
disabled or gifted children; a preschool. an el­
ementary or secondary school. or an instltutlon
of higher education (whether operatad for profit
or not for pro11t); or

2
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Any enterprise that WM covered by FLSA on March
31, 1990J and that ceased to be covered because of
the revised $500,000 test, continues to be subject
to the overtIme pay, child labor and recordkeeping
provisions of FLSA.

Employees of firms which are not covered enter·
prises under FLSA still may be subject to its min/­
mum wage, overtime pay, recordkseping, and Cll11d
labor provisions if they are individually engaged In
Interstate commerce Dr jn the production of goods
for interstate commerce. or in any closely-related
process or occupation directly essential to suoh pro~

duction, Such employees include those who: work in
communIcations or transportation; regularly use the
mails. telephones, or telegraph for tnterstate commu"
nication. or keep records of Interstate transactions;
handle, Ship, or receive goods moving in Interstate
commerce; regularly cross State lines in the course
01 employment; or work for independent employers
who contract to do clerical, custodial, maintenance,
or other work for firms engaged in Interstate com­
merce or in the production of goods for Interstate
commerce.

Domestic service workers such as day workers,
housekeepers, chauffeurs, cooks, or fUll-time baby­
sitters are covered if:

(1) t11Ellr cash wages from one employer in calen­
dar year 2007 are at least $1.500 (this calendar
year threshold Is adjusted by the Social Security
Administration each year); Dr

(2) tney work a total of more than 8 hours 1:1 week
for one or more employers.
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Tipped Employees

Tipped employees are individuals engaged in occu~

pations In whioh they customarily and regularly ra·
caNe more than $30 a month in tips. The amployer
may consider tips as part 01 wages, but the employer
must pay at least $2.13 an hour in direct wages.

The employer who elects to use the tip credit provi~

slon must Inform tM employee in advance and must
be able to show that the employae receives at least
the applicable minimum wage (see above) when di­
rectwages and the tip credit allowance are combined.
If all employseis tips combined witll the employer's
direct wages of at least $2.13 an hour do not equal
the mInimum hourly wage, 'tile employer must make
up the difference. Also, employees must fstain all of
thalr tips, except to the extent tllat they participate in
a valid tlp pooJlng or sharing arrangement.

Employer-Purnished Facilities

The reasonable cost or fair value of board, lodging, or
other facllitla-s customarily furnished by the employer
for tlle employee's benefit may be consIdered part
of wages.

Industrial Homework

TIle peITonnance of certain types of work iii an em­
ployee's home Is prohIbited under the law unless the
employer has obtained prior certiffc8tion from the
Department of Labor. Restrictions apply in the manu­
facture of knitted outerwear; gloves and mittens;
buttons and buckles, handkerchiefs, embroideries,
and jewelry (where safety a<nd health hazards ere
n01 involved). The manufacture of women's Bpparel
(and jewelry under hazardous conditions) is generally
prohibited. If you have questIons on whether a cer·
tain type of work is restricted, or who la eligIble for a
homework certificate, or how to obtain a certificate,
you may contact the local Wage-Hour offjce,

4
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Subminimum Wage Provisions

Tile FLSA provIdes for the employment of certain
individuals at wage rates below the statutory mini·
mum, Such individuals inclucla studenHelirners (VO­

cational education students). as well as full¥lime stu­
dlmts In retaf! or service establishments. agrlcultura,
or Institutions of hfgtler education. Also included are
Individuals whose earning or productive capacity is
Impaired by aphysical or mental disBb!llty, including
those related to age or Injury, for the work to be per­
formed. Employment at less than the minimum wage
Is authorized to prevent curtailment of opportunities
for employmsnt. Such employment Is permitted only
under certifIcates issued by Wage-Hour.

Youth MInimum Wage
j

Aminimum wage of not less than $4.25 an hour Is
permItted for employees under 20 years of age dur­
Ing their first 90 consecutive calendar days of em­
ployment with an employsr. Employers are prohi­
bIted from taking any actlon to displace employees in
order to hire employees at the youth minimum wage.
Also prohibited are partial dlsplacements such as
reducing employees' hours, wages, or employment
benefits.

Exemptions

Some employees are exempt from the overtime pay
provisions Qr both the minimum wage and overtime
pay provisions.

Because exemptions are generally narrowly defined
under FLSA, an emplOyer should oarsfufly check me
exact terms and conditions for each. Detailed infor­
mation is available from local Wage-Hour offices,

Following Bre examples of exemptions which are il­
lustrative, but not alHnciusive. These examples do
not define the conditions for each exemption.
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Exemptions from Both Mini­
mum Wage and Overtime Pay

(1} Executive, adminIstrative, and professional em­
ployees (Including teachers and academic ad­
ministrative personnel In elementary and sec­
ondary SChools), outside sales employees, and
employees in certain computeNelateo occupa­
tions (as defined In Department of Labor regula­
tions);

(2} Employees of certain seasonal amusement or
recreational establishments, employees of cer­
tain smail newspapers, seamen employed on
foreign vessels, employees e-ngaged in fishing
operations, and employees engaged in newspa·
per delivery;

(3) FarmworKers employed by anyone who used no
more than 500 "man-days,l 01 farm labor In any
calendar quarter of the preceding calendar year;

(4) Casual babysitters and persons employed as
companions to the elderly or infirm.

Exemptions from Overtime
Pay Only

(1) Gertain commissioned employees of retail or
service establishments: auto, truck, trailer, farm
implement. boat, or aircraft sales~workers; or
parts-clerks and mechanics servicing autos,
truCks, or farm implements, who are employed
by nOfl~manuta{;turing establishments primarily
engaged In selling these items to Ultimate pur­
chasers;

(2) Employees of railroads and air carriers, taxi
drivers; certain employees of motor carriers,
seamen on American vessels, and local delivery
employees paid on approved trip rate plans;

8
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(3) Announaers, news editors, and chIef engIneers of
oertaln non~metropolitan broadcasting statIons;

(4) Domestic service workers living in the employ­
er's residence;

(5) Employees of motion picture theaters; and

(6) Farmworkers.

Partial Exemptions from
Overtime Pay

(1) Partial overtime pay exemptions apply to em~

ployeas engaged in certain operations on agri~

cUltural commodities and to employees of cer­
taIn bUlk petroleum distributors.

(2) Hospitals and residantial care establishments
may adopt. by agreement wIth their employees!
a 14-day work period instead of the usual 7·
day workweek If tile employeas are paid at least
time a.nd one·half their regular rates ror hours
worked over 8 In a day or 80 In a 14-t:tay work
period, whichever Is the greater number of over­
time hours.

(3) Employees who lack a high school diploma. or
who have no1 attained the educational level of
the 8th grade. can be required to spend up to
10 hours in a workweek engaged In remedial
reading or trainIng in other basic skiffs with­
out receiving time and one·half overtime poy
for these hours. However, the employees must
Hl{.;eive tlleir normal wages for hours spent in
such traIning and the training must not be job
specific.

(4) Public agency fire departments and police de·
partments may establlah a work peliod rangIng
from 7 to 28 da~'S in which overtime need only
be paId aftti;i a specified number of hours in
each worl< period,

7
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Youth Employment
(Child Labor) Provisions

Tile FLSA youth employment provisions are designed
to protect the educational opportunitJes 01 minors
and prohibit ttJeir employment in jobs and under con­
ditions detrimental to their healtl' or well·being. The
provisions Include restrictions on hours of work for
minors under 16 and lists of hazardous occupations
orders for both farm and non-farm jobs declared by
the Secretary of Labor to be too dangerous tor minors
to perform. Further information on prohibited occu­
pations is available from http://www.youthrules.doL
gov.

Nonagricultural Jobs
(Youth Employment)

Regulations governing youth employment in non­
farm jobs dtffer somewhat from those pertaining
to agricultural amployment. In non-farm work, the
permisslble jobS and hours of work, by age, are as
follows:

(1) YOlMS 1a years or older may perform any job.
whett18r hazardous or not, for unlImited hours;

(2) Youths 16 and 17 years old may perform any
nonhazardous job, for unlimited hours; and

(3) Youths 14 and 15 years old may work outside
school hours in various nonma,nufacturlng, non­
mining, nonhazardous jobS under the following
conditions: no more than 3 hours on a school
day, 18 hours in a school weak, 8 hours on a
non-school day, or 40 hours in a non-school
weak. Also, work may not begin before 7 a.m.,
nor end after 7p.m., exceptfrom June 1through
Labor Day, when evening lIours are extended to
9 p,m. Under aspecial provision, yOutllS 14 and
15 years old enrolled In an approved Work Expe·
rience and Career Exploration Program {WECEP)

8



02/01/2010 11: 21 FAX 6482643680 REGION #2 141 015/025

may be employed tor up to 23 hours in school
weeks and 3 !lours on school days (including
during sCMol hours).

Fourteen Is the minimum age for most non-1arm
worK. However, at any age, youths may deliver news­
papers; perform in radiol television, movie. or the­
atrical productIons; work tor parents in their solely- "
owned non-farm business (except In manufacturing
or on hazardous jobs); or gather evergreens and
make evergreen wreaths.

Farm Jabs
(youth Employment)

In farm work, permissible jobs and hours of worl~l by
age, are as follows:

(1) Youths' 6 years and older ma)' petiorm any Job,
whether hazardOlJs Of not, for unlimited hours;

(2) Youths' 4 and '5 years old may perform any
nonhazardous farm job outside of school hours;

(3) Youths 12 and 13 years old may work outsIde of
sChool hOurs in nonhazardous jobs! eltherwtth a
parentIs written Gonsent or on the same farm as
the parent(s);

(4) Youths under 12 years old may perform jobs on
tarms owned or operated by parei1t(s), or with
a parent's written consent outside of school
hours in nonhazardous jobs on farms not cov­
ered by minimum wags (equlrements,

Minors of any age may be employed by their parents
at any time in any occupation 011 a farm owned or
operated by their parents,

9
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Recordkeeping

The FlSA requires employers to keep records on
wages, hours, and other items, as specified in De~

partment of Labor recordkeeping regulations. Moat
of tile information is of the kind generally maIntaIned
by employers in ordinary business praciice and in
compflance with other laws and regulattons. The te~

cords do not have to be kept In any particular form
and tIme clocks need not be used. With respect to an
employee subject to the minimum wage provisions
or both the minimum wage and overtime pay provi­
sions. the following records must be kept

(1) personal information, including employee'S
name, home. address, occupation, sex, and birth
date if under 19 years of age;

(2) hour and day when workweek begins;

(3) total hours worked. each workday and each
workweek;

(4) total daily or weekly straighHime earnings;

(5) regular hourly pay rate for any week when over­
tlme is worked;

(6) total overtime pay fOI' the worl\Week:

(7) deductions from or additions to wages;

(8) total wages paid each pay period; and

(9) date of payment and pay period covered,

Recards required for exempt employees differ from
those for nonexempt workers. Spsclal Information Is
required tor homeworkers, for employees working
undar uncommon pay arrangements, for employees
to whom lOdging or other facilities are furnished, and
for employees receiving remedial eduCAtion.

10
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Terms Used in FLSA

Workw'eek 1 Aworkweek is aperiod of 168 hours
during 7 consecutive 24·hour pariods. It may begin
on any day of the week and at any hour of the day
established by the employer. Generally, tor purpOS­
es of minimum wage and overtime payment, each
workweek stands alone: there can be nD averaging
of 2 or more workweeks. Employee coverage, com­
pliance with wage payment requirements, and the
application of most exemptions are determined Dn a
workweek basis.

Hours Worked· Covered employees must be
paid for aU hours worked in a workwsel<. In general:
"hours worked" InCludes all time an employee must
bB on duty, or on the employer's premises or at any
other prescribed place of work, from the beginning
of the first principal actlvity of tile work day to the
end of the last principal work activity of the workday.
Also inoluded is any additional time the employee ;s
allowed (i.e., suffered or permitted) to work.

Computing Overtime Pay

Overtime must be paid at a rate of at least one and
one-Ilalf times the employee's regular rate of pay for
each hour worked In a workweek in excess 01 the
maxImum allowable in a given type of employment.
Generally. the regular rate includes all payments
made by the employer to or on behalf of the employ"
ee (oxoept for certain statutory exclusions), Tl16 fDI~

lowing examples are based on a maximlJm 40-hOur
workweek applicable to most covered nonexempt
employees.

(1) Hourly rate (regular pay rate for an employes
paio by th.e. hour) • If more than 40 hours are
worKed, at least one and one-half times the
regular rate for each hour over 40 rs due,

Example: An employee paid S8.00 an hour works
~4 hours in a workwaak. TI16 employee is entitled to

11
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at least one arid ona-half times $8.00, or $12.00, for
each hour over 40. Pay for the week would be $320
for the first 40 hours, pius S48.00 for the four hOUfS

of overtime ~ atotal of $368.00.

(2) PIece tate ~ The regular rate of pay for an em­
ployee paid on apiecework basis is obtained by
dividing the total weeKly earnings by the total
number of hours worked in that week. The am­
ployee is entitled to an additional one-half times
tl11s regular rate for eaoh hour over 40., plus the
fUll piecework earnings.

Exampre: An employee paid on a piecework basis
worKs 45 hours in aweek and earns $405. The regu­
lar rats at pay for that week is $405 divided by 45.
or $9.00 an hour. In addition to the straight-tIme pay,
the employee is also entitled to $4.50 (half the regu·
lar rate) for each hour over 40 - an additional 522.50
for the 5 overtime hours· for a total of $427.50.

Another way to compensate pieceworKers for over­
time, rr agreed to before the work is performed, Is to
pay one and one-half times the piece rate tor aaell
piece produced during the overtime hours. The piece
rate must be the one actually paid dUring nonover­
time hours and must be enough to yield at least the
minimum wage per hour.

(3) Salary· The regular rate for an employee paid a
salary for a regular or specified number of hours
aweek is obtained by dividing the salary by the
number of hours for which the salary is Intended
to compensate. The employee is entitled to an
additional one-haff times this regular rate for
each hour over 40. plus tile salary.

ff, under the employment agreement. a salary suffl~

clen! to meet the minimum wagr, requirement in every
workweek is paid as straight time for whatever num~
ber of hours are worked In a worKweek, the regular
rate is obtained by dividing tt18 salary by the number
of hours worked each week. To illustrate, suppose an

12
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employee's hours of work vary each week and the
agreement wIt"! the employer is t118t the employee
will be paid $480 a week for whatever number of
hours of work are required. Under 'this agreement,
the regular rata will vary In overtime weeks. 11 tile
employee works 50 hours, the regular rate is $9,60
($480 divided by 50 hours), In addition to the salary,
half the regular rate, or S4.80, ia due for each of the
10 overtime hours, for fl total 01 $528 for the weeK.
Ii the employee works 60 hours, the regular rate Is
$8,00 ($460 divided by 60 hours). In that case, an
additIonal $4.00 is due for each of the 20 overtime
hOurs for atotal of $560 for the week.

In no case may the regular rate be laS6 Ulan the mini­
mum wage required by FLSA.

If a salal)' is paid on other than a weekly basiti l the
weekly pay must be determined in order to compute
the rsgular rate and overtIme pay. If the salary is 101' a.
half month, it must be multiplied by 24 and the prod·
uct divided by 52 weeks to get the weakly eQuivalent.
A monthly salary should be multipfled by 12 and the
product divided by 52.

Enforcement

Wage-Houris enforcement of FLSA is carried out by
Investtgators stationed across the U.S. As Wage­
Hour's authorIzed representatives, they conduct in~

vestigatlons and gather data on wages, hours. and
other employment conditions or practices, In order
to determine compliance with the law. Where viola~

tlons are found. they also may recommend changes
in employment practlces to bring an employer into
compliance.

It is aviolation to fire or in any other manner discrlmJ­
nate against an employee for filing acomplaint or for
participating in 8 legal proceeding under FLSA.

Willful violations may be prosecuted crIminally and
ttH:l violator fined up to $10,000. Asecond convictron

13
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may result In imprisonment.

Violators of the youth employment provisions Bre
subject to a civll money penalty of up to $11,000 for
each empfoyee who was the subject of aviolation.

Employers who willfully or repeatedly Violate the
minimum wage or overtime pay requirements are
subject to a aivil money penalty of up to $1,100 for
each such violation.

The FLSA prohIbIts the shipment of goods In inter­
state commerce which were produced in VIolation
of the minimum wage, overtime pay, child labor, or
special minimum wage provisions.

Recovery of Back Wages

Listed below are methods wlilch FLSA provides for
recovering unpaid minimum and/or overtime wages.

(1) Wage·Hour may supervise payment of back
wages.

(2) The Secretary of Labor may bring suit for back
wages and an equal amount as liQuIdated dam­
ages.

(3) An employee may fHe a prlvate suit for back. pay
and an equal amount as liquidated damages,
plus attorney's fees and court r::osts.

(4) Tha Secretary of Labor may obtain an inJunc­
tion to restrain any person from violating FlSA,
includlng the unlav,rful withholding of proper
minimum wage and overtime pay.

An employee may not lJring suit It he or she 118S ac­
cepted back wages under the supervision of Wage­
Hour or If tne Secretary of LeboI' has already filed suit
to recover the wages.

A2-yeal' statute Df limitations applie8 to the recovery

14
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of back pay, except in the case of wHlful violatIon, in
which case a 3-year statute applies.

Other Labor Laws

In addition to FLSA, Wage-Hour enforces and adminis­
ters anumber of other labor law6, Among these ere:

(1) the Oavis·Bacon and Related Acts, which re­
quire payment of prevailing wage rates and
flinge benefits on federaHy-flnanced or assisted
construction;

(2) the Walsh..Healey Public Contracts Act. which
requires payment of minimum wage rates and
overtime pay on contracts 10 provide goods to
the Federal Government;

(3) the Service Contract Act which reQuires pay­
ment of prevailing wage rates and fringe ben­
efits on contracts to provide services to tIle Fe(J·
eral Government;

(4) the Contract WorK Hours and Safety Standards
Act, which sets overtime standards for service
and oonstruction contracts;

(5) the Migrant and Seasonal Agricultural Worker
Protection Act. which protects farm workers by
imposing certain requirements on agrIcultural
employers and associations and requires the
registration of crewleaders who must also pro­
vide the same worker protections;

(6) the Wage Garnishment Law, which limits the
amount of an individual's income that may be
legally gamished and prohIbits firing an em­
ployee whose pay Is garnished for payment of
asingle debt;

(7) the Employee Polygraph Pro1ection Act, which
prohibJts most private employers from using any
type of lie detector test either for pre-employ·

15
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ment screening of job applicants or fOr testing
current employees during the course of employ·
ment;

(8) the Family and Medical Leave Act, which entitles
eligible employee5 of covered employers to take
up to 12 weeks Of unpaid job~proteGted leave
each year, with mainffmance of group health in­
surance, for the birth and care of a c~i1d, for tile
placement of a child for adoption or foster care,
for the care of a child, spouse, or parent With a
serious health cOnl:l/tion, or for the employee's
serious health condition; and

(9) the Immigration and Nationality Act, as amend­
ed, which:

• under the H~2A provIsions, provides for the
enforcement of contractual obligations of
job offers wnlch have been certlfled to by
employers of temporary alien nonimmigrant
agricultural workers;

• under the H-1 C provisIons, provides for
the enforcement 01 employment conditions
attested to by employers in disadvantaged
areas employing H&1Ctemporary all~n non­
immigrant registered nllrS8S;

• under the 0-1 provisions, provides for tI1e
enforcement of employment conditions at­
tested to by employers seeking to employ
alien crewmembers to perform specified
longshore actIVIty at U.S. ports; and

.. under the H~1Bprovlsions, provides for the
enforcement of labor condition applicatIons
filed by employers wishing to employ aliens
In specialty occupations and as fashion
models of distlnguiShed merit and etlility.

More detailed information on FLSA and other laws
administered by Wage-Hour is available by calling

16
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our toll~free he1p line 1-866-4US-WAGE (1-866-487­
9243). For those wllo have access to the Internet,
further Information may also be obtained on
the Wage and Hour Division Internet Home Page
which can be located at the following address;
www.wagehour.dol.gov.

Small Business Regulatory
Enforcement Fairness Act
of 1996 (SBREFA)

In accordance wftt1 the provisions of the S8AEFA,
the Small Business Administration established a
National Small Business and AgricLltture Regulatory
Ombudsman and 10 Regional Fairness Boards to
receive comments from smarl entities about federal
agency enforcement actions. The Ombudsman annu­
ally evaluates enforcement activities and rates each
agency's responsiveness to small entities. Small
entitles wIshing to comment on Wage and Hour Divi­
sion enforcement activities may cal! 1-888-REG·FAIR '
(1 -888~ 734-3247), or write tna Office of the Na­
tional Ombudsman, U,S. Small Business AdministrBw
tion, 409 3rd Street, SVJ, MC2120, WaShington, DC
20416-0005, or visit the Ombudsman's intemet weo­
site, http://www.soa.gov/ombudsman/.

The right to file a comment wIth the Ombudsmen is in
addition to any other rights B small entity may travel
including the right to contest the assessment of a
civil money penatty, Filing a comment Witl1 the Dm~

buO'sman neither extends the maximum time period
for contesting the assessment of a penalty, nor takes
the place of filing the response required to secure an
administrative hearing on a penalty, TM Wage and
Hour DIvisIon does not consider tlllng of a comment
witl1 tile Ombudsman as a factor in determining how
to resolve Issues raised during a campHanea action.

17
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Equal Pay Provisions

The equal pay provisions of FLSA prohibit sex-based
wage differentials between men and women em­
ployed in the same establishment who perform Jobs
that require equal skill, effort. and responsibility and
which are performed under similar working condi~

tlon8. These provisIons. as well as otl1er statutes pro~

hibiting dIscrimination in employment, are enforced
by the Equal Employment Opportunity Commission.
More detailed Information is avall8bl~ from Its offices
which are Ilated In most telephone directories under
U.S. Government.

18
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FOR MORE INFORMATION

Call the Wage and Hour Division at
1-866-487~9243 (toll free) or visit our

website at www.wagahour,doJ.gov.


