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DearMr. Tulino:

In accordancewith theprovisionsofArticle 19 of theCollectiveBargaining

Agreement,theAPWU appealsto arbitrationtheabovereferencedmatter.
Theissuesand factsinvolvedin this disputeareasfollows:

By letterdatedFebruary13, 2007,receivedby theUnion on February15,
2007,thePostalServicenotified theUnion that it was creatinga new sectionof
theELM, Section665.17, “ReportingRequirementsfor SexOffenders.”
Accordingto thePostalService,the revisionrequirescurrentemployeeswho
arerequiredby law to registerasa sexoffenderwithin anyjurisdictionto
notify their respectiveHumanResourcesoffice, in writing, oftheirstatus
within ten (10) calendardaysfrom thedatetheemployeeregisters.

The PostalServiceidentifiedthepurposeandeffectsfor thischangeas:

The languagecontainedin ELM 665.17,Reporting
Requirementsfor Sex Offenders,wasestablishedto identify
currentpostalemployeesrequiredby anyjurisdictionto report
theirstatusas a sexoffender.This languagecreatesthe
requirementthat anypostalemployeerequiredto registeras a
sex offenderwith any governmentalentity mustnotify the
appropriatePostalServicemanagementofficial asdescribed.
Thepurposeofthis requirementis to assistthePostalServicein
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protectingits brand, thepublic and its workforce.Eachreportwill be analyzed
on a case~by-casebasisto determinetheappropriateaction,if any, to take.

Prior to this change,currentemployeeswerenot requiredto inform thePostalServiceof a
convictionwhichrequiredthemto registerin accordancewith a law of anyjurisdiction.

In addition, theproposedlanguagebroadensthespecific languageofSection665.16oftheELM,
thus makingtheproposedlanguageredundant.

Theproposedlanguagealsofails thefair, reasonableandequitabletestof Article 19. By failing
to submitanyrule,law, regulation,etc.authorizingthenoticerequirementthis languagesets,
thePostalService’seffort violatestheCollective BargainingAgreement.Theproposed
languageaswell asthe oneparagraphexplanationfailed to describethemethodandmeansof
theadministrationofthe language.Issuessuchasprivacy,just causeprotections,etc.werenot
addressedin thedocumentsprovidedby thePostalService.

Furthermore,asyou areaware,Article 19 oftheNationalAgreementincludesthe following
obligationandrequirementregardingnoticesofproposedchangesto handbooks,manualsor
publishedregulationsofthePostalServicethatdirectlyrelateto wages,hours,andworking
conditions,astheyapply to employeescoveredby theNationalAgreement,beforesuchchanges
canbeissued:

Theemployerwi//furnish the union with thefollowing informationabouteach
proposedchange:a narrative explanationofthepurposeandtheimpacton
employees,andanydocumentationconcerningtheproposedchange,from the
managerwho requestedthe change,addressingits purposeandeffect.

In the instantcasethePostalServicehasfailed to furnishtheUnion with notificationofthe
proposedchange,a narrativeexplanationof its purposeandimpacton employeesandany
documentationconcerningtheproposedchangefrom themanager(s)whorequested-thechange
addressingits purposeandeffect.

It is requestedthat this informationbe providedimmediately.As you know, thePostalService
is requiredto furnishthis informationatleastsixty (60) daysbeforeit canissueanyproposed
changesthat directlyrelateto wages,hoursor workingcondition,astheyapplyto employees
coveredby theNationalAgreement.

Pleasebe advisedthat it is theAFWU’s positionthat thePostalServicehasrefusedto dealin good
faithby its failure andrefusalto furnishtheAPWU with eachproposedchangein theabove-
referencehandbook,manual,orpublishedregulation(s),andwith a narrativeexplanationofthe
purposeand impacton employeesandanydocumentationconcerningeachproposedchangefrom the
manager(s)who requestedthechangeaddressingits purposeandeffect. ThePostalService’saction
violatestheparties’collectivebargainingagreementand constitutesan unfair laborpractice.
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Article 19 providesthatwithin fifteen daysafteran issuehasbeensubmittedto arbitration,each
partyshall providethe otherwith a statementin writing ofits understandingofthepreciseissues
involved, andthefactsgiving riseto suchissues.

Pleasedirect yourstatementofissuesand factsto contactGaryKloepfer,caseofficer.

Sincerely,

IndustrialRelations

AppealDate:4/13/2007 CaseOfficer: GaryKloepfer
ContractArticle(s): 19

cc: ResidentOfficers
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QO6C4QCO7141697,Cert.No. 70022410000247622953

DearMr. Tulino:

Theabovereferencedcasewasappealedto arbitrationon 4/13/2007in
accordancewith Article 19 of theCollectiveBargainingAgreement.Article 19
providesthat within fifteen daysafteran issuehasbeensubmittedto arbitration,
eachpartyshallprovidetheotherwith astatementin writing of its
understandingof thepreciseissuesinvolved,andthefactsgiving rise to such
issues.Thepartieshaveagreedto extendtimelimits for thepurposeof
achievingfull discussionon theissueandfor thesubmissionofthe 15-Day
Statementof IssuesandFacts. In addition, thepartiesagreedthatthedeadline
for thesubmissionof 15-DayStatementswould be no laterthanthecloseof
businesson June11, 2007.

Thefollowing is theAPWU’s statementof issuesandfactsconcerningthiscase.

Theissuein this caseinvolvesthePostalService’simplementationof anew
sectionoftheELM, Section665.17,ReportingRequirementsfor SexOffenders,
thatrequirescurrentemployeesto self-reporton off-duty conductto
management.ThePostalService,in its noticeto theUnion, statedthat the
revisionrequirescurrentemployees,who arerequiredby law to registerassex
offenderswithin anyjurisdiction,to notify managementin writing oftheirstatus
asa sexoffender.It identifiedthatpurposeandeffect ofthischangeas:

Thelanguagecontainedin ELM, Section665.17,Reporting
Requirementsfor SexOffenderswasestablishedto ident~j5current
postalemployeesrequiredby anyjurisdiction to report their status
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asa sexoffender.Thislanguagecreatesthe requirementthatanypostal
employeerequiredto registerasa sexoffenderwith anygovernmental
entity mustnotify theappropriatePostalServicemanagementofficial as
described.Thepurposeofthis requirementis to assistthePostalService
in protectingits brand, thepublic and its workforce.Eachreport will be
analyzedon a case-by-casebasisto determinetheappropriateaction, if
any, to take.

It is thepositionoftheUnion that thenewELM Section665.17violatesArticle
19 in that all handbooks,manualsandpublishedregulationsof thePostalService
thatdirectlyrelateto wages,hoursorworking conditions,astheyapply to
employeescoveredby this Agreement,shall containnothingthatconflictswith
this AgreementandtheEmployershall only havetheright to makechangesthat
arenot inconsistentwith this Agreementandthat arefair, reasonable,and
equitable.

Thepositionof theUnion is, but is not limited to, thattheproposedchanges
conflictwith or violateexistingpostal regulations,law,pastpracticeandthe
collectivebargainingagreement,andarenot fair, reasonable,orequitable.
Consistentwith pastpractice,arbitralhistory, law, andthejust causeprinciples
andprovisionsprovidedfor in thecollectivebargainingagreement,theremustbe
anexusbetweenan employee’soff-duty conductandtheirpostalpositionin order
to warrantdiscipline. Section404(a)(7)ofthePostalReorganizationAct
authorizesthePostalServiceto “investigatepostaloffensesandcivil matters
relating to thePostalService.”

It is theUnion’s positionthatthereis no justification to unilaterallyimposethe
proposedrequirementto self-report“off duty” conduct,andthatits statedpurpose
is unsupportedby anyevidenceorthefacts. Postalemployeesalreadyundergoa
suitability screening,which includesabackgroundcheckfor all criminal offenses,
including sex-relatedoffenses,prior to theiremployment.Theself-reporting
requirementis notnecessaryandis withoutjustificationin thata state’spublic
registryof sexoffendersis alreadyavailableandaccessibleto thePostalService.
In fact, thePostalServicealreadyhasthe namesofpostalemployeeswhoareon a
state’spublic registryofsexoffenders,therebyallowing the PostalServiceto
exerciseits rights on acase-by-casebasisto ascertainthesuitabilityofemployees
for certainpositionsor continuedemploymentasit relatesto their off-duty
conduct,without unilaterallyimposinga self-reportingrequirement.Contraryto
PostalService’sassertionsthat it is undertakingthis initiative forthepurposesof
“protectingits brand,thepublic andits workforce,” theunioncontendsthat the
self-reportingrequirementis intendedto serveasameansto disciplineorremove
from employmentemployeeson a public registryof sexoffenderssimplyfor
failure to reporttheiroff-duty conduct— eventhoughtheoff-duty conductwould
not warrantdisciplineorremoval.
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Theunion furthercontendsthat therequirementthatemployeesreportto
managementthat theyareregisteredasa sexoffenderviolatesthefair, reasonable
andequitablestandardby, amongotherthings: (1) requiringemployeesto “self-
report”their statusasa sexoffendereventhoughsuchinformationis already
availableandaccessibleto thePostalService;(2) requiringemployeesto “self-
report”to managementoff-duty conductthathasno nexusto theirjob or
employment;(3) creatinga stressfulorhostileworkenvironmentthatmayimpair
an employee’sability to work orworkwith co-workers;(4) circumventingthe
principleofjustcauseandofmanagement’sobligationto establisha nexus
betweenany off-duty conductandan employee’sjob or employmentin orderto
justify discipline;and (5) providingfor thediscipliningor removingof an
employeefor violating thereportingrequirement,eventhoughtherewouldbeno
justificationto removesuchemployeefor theiroff-duty conduct.

Furthermore,webelievethat sucharequirementmayresultin threats,
intimidation, orharassmentof suchindividuals,includingregistrantsor family
members.For example,the federalwebsiteprovidingdatafrom thevarious
states’sexoffenderregistriesprovidesthefollowing warning:“Any personwho
usesinformationcontainedin or accessedthroughthis Websiteto threaten,
intimidate,orharassany individual, including registrantsor family members,or
who otherwisemisusesthis information,maybesubjectto criminalprosecution
orcivil liability underfederalandlorstatelaw.” ThePostalServiceelectednot to
provideanysimilarminimum safeguardsorprotections(including the
accessibilityof this informationthroughtheEmployer)for employeeswho may
berequiredto reportto theEmployerundertheproposedELM 665.17. In
addition,thenewrule containsno languageregardingtheapplicationofPrivacy
Act requirementson any“self-report”record(s).Thenewrule doesnot identify
themethodormannerfor maintainingandusingandrecord(s)createdasaresult
of an employee’sself-reporting.

It is alsothepositionoftheUnion that makingthe“self reporting”on current
employeesretroactiveto coverall reportableoffensesduringthe entirespanofall
currentemployees’pastemploymentwith thePostalServiceis not fair,
reasonableorequitable.In addition,it mayplacean employee’sjob andlor
positionin jeopardybasedon thecontentof the“self report” ratherthan actual
misconduct.Its actionestablishesa conflict with thejust causestandardof
Article 16 of theNationalAgreementin that eachemployeethat “self reports”
will be thescrutinizedby subjectiveratherthanobjectivestandardsby numerous
postalmanagersfor whichtheunionandtheemployeehaveno knowledgeof
theirprejudices.Theapplicationoftherule couldalsoleadto unlawful
discriminationagainstemployeeswho“self report.”
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Duringourdiscussions,thePostalServicestatedthatit did notrely on anyrule,
regulation,statute,law, etc.to establishits new“self reporting” requirement.
Also during ourdiscussionsthePostalServicestatedthat thenewrule wasnot
createdasaresult ofcomplaintsfrom customers,employees,orthegeneral
public. In addition,thePostalServicestatedthatnegativenewscoverage,if any
existed,was not thereasonfor therule change.

It is alsotheUnion’spositionthat thePostalServicehadan obligationto bargain
with theAPWU overthedisputedchangesestablishingaregulationthatrequires
bargainingunit employeeson a state’spublic registryof sexoffendersto report
suchoff-duty conductto management.Webelievethatsuchaction andthePostal
Service’sfailure to bargainoverthe changesconstitutesan unfair laborpractice.

It is theAPWU’s position thatthedisputedprovisionbe rescinded,and thatany
disciplinaryor adverseactiontakenagainstanyemployeebe rescindedandall
relatedaction(s)/referencesberemovedfrom theemployee’srecords— andthat
suchemployeesbe madewhole, including for compensatoryandpunitive
damagesdueto or relatedto theimplementationofthedisputedself-report
requirement.

Dueto thepossibleirreparableharmthatthedisputedself-reportrequirementmay
causeemployeesand liability to thePostalService,it is requestedthatthePostal
Servicepostponeimplementationor enforcementofthereportingrequirement
pendingresolutionofthis dispute. Moreover, it is requestedthattheparties
schedulethis disputeto beheardin national-levelarbitrationfor afinal and
bindingdecisionon thenextavailabledate.

Pleasecontactmeif you wish to discussthis matter.

Sincerely,

Gary
Case

APWU #: A19G20071 AppealDate:4/13/2007
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