
To: Local andStatePresidents
NationalBusinessAgents
RegionalCoordinators
ResidentOfficers
NationalAdvocates

From: GregBell, Director
IndustrialRelations

Date: June27, 2006

Re: Award on Obligationto Notify APWU of Withdrawalof ProposedCodeofFederal

RegulationsRevision
A recentnational-levelarbitrationawardsustainedtheunion’spositionthatin orderto

makemoot theunion’s appealto arbitrationof aproposedrevisionto aregulationwhichthe
PostalServicedoesnot intendto implement,theServiceis requiredto notify theAPWU thatit is
withdrawingtheproposedrevision. ArbitratorByarsrejectedthePostalService’sargumentthat
thegrievancewasmootsincea final rule containingtheproposedrevisionsto Title 39 ofthe
CodeofFederalRegulationsSection232.1,Conducton PostalProperty,hadnot beenissued.
Shesaidthat in orderto makethe appealmoot,thePostalServicewasrequiredto withdrawthe
proposedrevisionandthenoticeto theAPWU of theproposedrevision.(USFS#Q9OC-4Q-C
95053266,5/24/2006)

ThiscasearoseafterthePostalServicenotifiedtheAPWU onMarch 14, 1995,as“a
matterofgeneralinformation,”ofproposedrevisionsto 39 CFRSection232.1 whichprovide
that“when conductthatis aviolation of Federalorstatecriminal law is committedon Postal
Serviceproperty,it is also aviolation ofPostalServiceregulations,and ... thefine and/or
imprisonmentpenaltiesof39 CFR232.1(p)maybe imposedfor suchconductwhenFederaland
stateprosecutionofthecriminal law aredeclined.” It thereafterpublishedits proposed
regulationin theFederalRegisterforpublic comment,andfollowing asubsequentmeetingwith
theAPWU, thePostalServiceadvisedtheunion that it intendedto publisha final rule containing
thechanges.Subsequently,onMay 15, 1995,theAPWU appealedto arbitrationtheMarch 1995
noticeproposingto revise39 CFRSection232.1. After theAPWU’s grievancewasscheduled
for arbitrationin March2006,thePostalServiceinformedtheunion that, sincetherevisionto
theCodeofFederalRegulationshadneverbeenmade,thegrievancelackedmerit andwasmoot.
TheAPWU responded,however,thatthePostalServiceshouldprovideit with noticethatthe
proposedrevisionswerewithdrawn. Thecaseproceededto arbitration.
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At thearbitrationhearing,accordingto ArbitratorByars,thepartiesagreedthat “the
proposedrevisionsto 39 CFRSection232.1 werenotpublishedduringthe elevenyearspost-
notification” [andthat] “thePostalServicecoulddecideto publishafinal rule in thefuture.”
Moreover,in apost-hearingbrief, thePostalServiceconcededthat thegrievanceappealis not
moot. Thearbitratorindicatedthat“[t]he Parties’currentagreementthattheGrievanceappealis
notmoot is basedon theirmutualunderstandingthat acontraryfinding couldpreventtheAPWU
from challengingthepromulgationofa final rule if andwhenthePostalServicedecidedto go
forwardwith therevision.” Basedon this finding, thearbitratordeterminedthattheAPWU’s
positionatthehearingthat thegrievanceis not moot“is no longeran issue.”

However,accordingto ArbitratorByars,thePostalService’spositionis thatan
arbitratoris requiredto makea decisionon themeritsatthis timein orderto preservetheunion’s
appealrights. APWU’s argument,on theotherhand,is thatits requestedrelief, that thePostal
Servicewithdraw its notificationofthechange,“protects[its] right to challengeapossiblefuture
revisionwithoutrequiringan arbitrationdecisionon themeritsof arevisionthatmayneverbe
made,is consistentwith theParties’practice,andcanbegrantedwithoutprejudiceto the
underlyingdisputesofeitherParty.”

ArbitratorByarsfoundthateventhoughtheNationalAgreementdoesnotspecifically
requirethewithdrawalofa “stale notification,” therecordshows“without rebuttal”that the
PostalServiceasamatterofpractice“withdraws proposedrevisionswhenit doesnot intendto
implement[them], therebypermittingtheAPWU to withdraw an appealto arbitrationand
permittinga laterchallengeto anysubsequentproposedrevisionto the sameregulation.” In
addition,shefoundthattheevidenceestablishedthatthePostalService“withdrawsproposed
revisionsevenwhenit explicitly reservestheright to reissuetheproposedchange,”andwhenas
in this case,“thenoticeto theAPWU wasissuedas ‘a matterof generalinterest’ and ... the
PostalServicedoesnotagreethattheproposedrevisionsdirectlyrelateto wages,hours,or
workingconditions.” ArbitratorByarsreasonedthat it wasreasonableto withdrawa “stale
proposal”thatmanagementdoesnot intendto actuponbecausetheAPWU maythenwithdrawa
grievanceappeal,andtherefore“the Partiessensiblyavoidarbitraldecisionson issuesthatmay
neverexist.”

Accordingly,sheconcludedthatthoughArticle 19 “doesnot provideaprocedurefor
withdrawalofnoticeasameansto preservetheAPWU’s appealrights, therecorddemonstrates
amutuallyaccepted,andmanifestlyreasonable,procedurefor resolvingsuchagrievance,i.e.
withdrawalof proposalto reviewanda concomitantnoticeto theAPWU.”

ArbitratorByarsruled,however,thatit is unnecessaryto decideif thePostalService
hasan obligationto withdrawthenoticeoftheproposedrevisionthat it hadplacedin theFederal
Register. “Evenwithout formalwithdrawal,the PostalService’swithdrawalofthenoticeto the
APWU preventstheAPWU’s losingits right to appealto arbitrationif andwhenthePostal
Servicedecidesto maketheproposedrevisionto 39 CFR232.1,”accordingto thearbitrator.
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NATIONAL ARBITRATION PANEL

IN THE MATTEROF THE ARBITRATION.

between

UNITED STATES POSTAL SERVICE

AND :CASE NO.: Q90C-4Q-C 95053266
.Revisions to 39 CFR 232.1

AMERICAN POSTAL WORKERSUNION .Conduct on Postal Property
AFL-CIO

BEFORE: Linda S. Byars, Arbitrator

APPEARANCES:

For the APWU Anton G Hajjar, Counsel ~ 262006

For the USPS: Stephan J. Boardman, Counsel

Place of Hearing: Washington, D.C.

Date of Hearing: March 10, 2006

Post-Hearing Briefs: Dated May 24, 2006

Award Summary

The APWU’s May 15, 1995 appeal to arbitration is not moot. To
make the appeal moot, the Postal Service shall withdraw the
proposed revision and the March 14, 1995 notice to the APWU.

1



BACKGROUND

By letter dated March 14, 1995, the Postal Service

notified the Union as follows:

Enclosed for your information are proposed
revisions to Title 39, Code of Federal Regulations
(CFR), 232.1, Conduct on Postal Property. These
proposed regulations provide that when conduct
that is a violation of Federal or state criminal
law is committed on Postal Service property, it is
also a violation of Postal Service regulations,
and that the fine and/or imprisonment penalties of
39CFR 232.1(p) may be imposed for such conduct
when Federal and state prosecution of the criminal
law violation are declined. [APWU Exhibit No. 1,
p. 3.]

On April 5, 1995 the Postal Service published its proposed

regulation in the Federal Register for public comment.

By letter dated May 15, 1995, the APWUresponded as

follows:

In accordance with the 1990-1994 Collective
Bargaining Agreement the American Postal Workers
Union appeals to arbitration the March 14, 1995
Sherry A. Cagnoli letter to Messrs. Biller and
Sorribrotto proposing to revise Title 39, Code of
Federal Regulations (CFR) 232.1, Conduct on Postal
Property. [APWU Exhibit No. 1, p. 2.]

On June 7, 1995 the Parties met to discuss the Grievance, and

by letter dated August 23, 1995 the Postal Service advised

the APWUthat it had decided to publish the changes as

proposed. [APWU Exhibit No. 10.]

By letter dated February 16, 2006, the Postal Service

advised the APWUthat the Grievance, scheduled for
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arbitration on March 10, 2006, contested a proposed change to

Title 39 that was posted in the Federal Register but never

made, and therefore the Grievance “lacks merit and is moot.”

{APWU Exhibit No. 4, p. 1.] By letter dated February 28,

2006, the APWtJ responded that it had received no record of

notification from the Postal Service indicating that the

proposed revisions had been withdrawn and asking that the

Postal Service provide official notification to the APWUthat

it, “ . . . hereby withdraws the April 5, 1995 notification

letter and the draft revisions to Title 39, Code of Federal

Regulations (CFR), 232 .1.” [APWU Exhibit No. 4, pp. 2-3.]

By Letter also dated February 28, 2006, the APWUasked the

Postal Service to withdraw the notification letter sent to

the APWUdated March 14, 1995 and to withdraw the proposed

changes. [APWU Exhibit No. 4, p. 4.]

On March 10, 2006 the Grievance came before the

Arbitrator, and at the request of the Parties the record

remained open for post-hearing briefs, which were dated May

24, 2006. The Parties proposed the following statements of

issue.
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STATEMENTOF ISSUE

APW(J

Is the APWU’s appeal to arbitration in this matter moot?

If not, what shall be the remedy? [Transcript p. 15.]

Postal Service

Is there arbitrable authority to prohibit the government

from publishing a proposed regulation or to require the

Postal Service to cease publication or to withdraw the

publication of a proposed regulation? [Transcript p. 24.]

OPINION

The APWUappealed the Grievance to arbitration pursuant

to the 1990 - 1994 Collective Bargaining Agreement, which

provided in pertinent part:

Those parts of all handbooks, manuals and
published regulations of the Postal Service, that
directly relate to wages, hours or working
conditions, as they apply to employees covered by
this Agreement, shall contain nothing that
conflicts with this Agreement, and shall be
continued in effect except that the Employer shall
have the right to make changes that are not
inconsistent with this Agreement and that are
fair, reasonable, and equitable. This includes,
but is not limited to, the Postal Service Manual
and the F-2l, Timekeeper’s Instructions.

Notice of such proposed changes that directly
relate to wages, hours, or working conditions will
be furnished to the Unions at the national level
at least sixty (60) days prior to issuance. At
the request of the Unions, the parties shall meet
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concerning such changes. If the Unions, after the
meeting, believe the proposed changes violate the
National Agreement (including this Article), they
may then submit the issue to arbitration in
accordance with the arbitration procedure within
sixty (60) days after receipt of the notice of
proposed change. Copies of those parts of all new
handbooks, manuals and regulations that directly
relate to wages, hours or working conditions, as
they apply to employees covered by this Agreement,
shall be furnished the Unions upon issuance.
[Joint Exhibit No. lF, pp. 99-100.]

The Parties agree that, contrary to the Postal Service’s

stated intention in its August 23, 1995 letter to the APWU,

the proposed revisions to 39 C.F.R. Section 232.1 were not

published during the eleven years post-notification. The

Parties also agree, however, that the Postal Service could

decide to publish a final rule in the future. In its post-

hearing brief, the Postal Service agrees with the APWCJ’s

assertion in its February 28, 2006 letter that the Grievance

appeal is not moot. The Parties’ current agreement that the

Grievance appeal is not moot is based on their mutual

understanding that a contrary finding could prevent the APWU

from challenging the promulgation of a final rule if and when

the Postal Service decided to go forward with the revision.

The Parties did not agree to a statement of issue;

however, the procedural issue as proposed by the APW(J is no

longer an issue. The Postal Service does not agree with the

remedy as proposed by the APWU for protecting appeal rights

but asks the Arbitrator to make a decision on the merits as a
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means to preserve the APWU’s appeal. However, as the APWU

maintains, its requested relief, i.e. for the Postal Service

to withdraw the March 14, 1995 notification, protects the

APWU’S right to challenge a possible future revision without

requiring an arbitration decision on the merits of a revision

that may never be made, is consistent with the Parties’

practice, and can be granted without prejudice to the

underlying disputes of either Party.*

Absent any action by the Postal Service to implement the

proposed regulation during the eleven years since the notice

to the Union, the proposed regulation is, as the Union

contends, clearly stale. Although there is nothing in the

Parties’ written Agreement that requires an official

withdrawal of a stale notification, there is also nothing in

the Agreement that prohibits it. Moreover, the record

demonstrates, without rebuttal, that the Postal Service

withdraws proposed revisions when it does not intend to

implement, thereby permitting the APWUto withdraw an appeal

to arbitration and permitting a later challenge to any

subsequent proposed revision to the same regulation. The

record demonstrates that the Postal Service withdraws the

proposed revisions even when it explicitly reserves the right

to reissue the proposed change (APWU Exhibit Nos. 6 and 9),

*Granting the APWtJ’s requested remedy also obviates a decision on a

substantive issue that was not fully developed at arbitration.
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and the Postal Service officially withdraws the proposed

revision when, as in the instant case, the notice to the APWU

was issued as “a matter of general interest” and when the

Postal Service does not agree that the proposed revisions

directly relate to wages, hours, or working conditions (APWU

Exhibit Nos. 8-9). By withdrawing a stale proposal that the

Postal Service agrees it has no current intent to act on, the

APWUmay then withdraw its grievance appeal, and the Parties

sensibly avoid arbitral decisions on issues that may never

exist. The Parties reserve and preserve their arbitration

procedure for those issues that are ready for decision.

The issue as stated by the Postal Service asks, “ .

whether there is arbitrable authority to prohibit the

government from publishing a proposed regulation or to

require the Postal Service to cease publication or to

withdraw the publication of a proposed regulation.”

[Transcript p. 24.] Such a statement does not adequately

frame the issue. The APWUis asking that its contractual

rights be preserved. Although Article 19 does not provide a

procedure for withdrawal of notice as a means to preserve the

APWU’s appeal rights, the record demonstrates a mutually

accepted, and manifestly reasonable, procedure for resolving

such a grievance, i.e. withdrawal of proposal to revise and a

concomitant notice to the APWtJ.
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The APWOalso requests as remedy that the April 5, 1995

notice in the Federal Register be withdrawn. Director of

Industrial Relations Greg Bell testified that in another case

dealing with the Federal Register the Postal Service, “ .

also withdrew the notice that they put in the Federal

Register.” [Transcript pp. 38-39.] Mr. Bell further

testified that the Parties agreed during pre-arbitration

discussion that, “they were obligated to withdraw it from the

Federal Register.” [Transcript p. 44.] The record

demonstrates that the Postal Service agreed on July 16, 2003

in Case No. Q9OC-4Q-C 93046261 to settle the Grievance by

rescinding and discontinuing the disputed matter and

withdrawing the Federal Register Notice related to that

matter. However, the settlement agreement does not

acknowledge an obligation to do so, and the APWtJ has not

shown that such action is necessary to preserve its rights

under Article 19. [APWU Exhibit No. 5, p. 1.] Moreover, it

is unnecessary to decide if the Postal Service is obligated

to withdraw formally the April 5, 1995 Federal Register

notice. Even without formal withdrawal, the Postal Service’s

withdrawal of the notice to the APWtJ prevents the APWU’s

losing its right to appeal to arbitration if and when the

Postal Service decides to make the proposed revision to 39

CFR 232.1. Therefore, in accordance with the reasoning set

forth above, the Arbitrator makes the following Award.

8



AWARD

The APWIJ’s May 15, 1995 appeal to arbitration is not

moot. To make the appeal moot, the Postal Service shall

withdraw the proposed revision and the March 14, 1995 notice

to the APWU.

DATE: June 23, 2006
Arbitrator
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