In the Matter of Arbiiration

between
Af-W-864
UNITED STATES POSTAL SERVICE Case No. H8T-5C-C-11160
and

AMERICAN POSTAL WORKERS UNION

APPEARANCES: David P, Cybulski, Esg., and Eric Scharf, Esg.,
for the Postal Service; James 1. Adams for the Union
DECISION
This grievance arose under and is governed by the
1978-108) Rationml Agreement (JX-1) between the above-named
parties. The undersigned having been jointly selected by the
parties to serve as the sole amrbitrestor, a hearing was held on
12 May 1982, in Washingion, D. C. Both .parties appeared and
presented evidence and argument on the following issues:
{1) 1I=s the grievance erbitrable,
(2) If so, 4id management at the San Rafael, CA post
office violate the 1978.1981 Natlonal Agreement
by ineluding heavy 1ifiing and the possession of
an SF-46 (government driver's license) &s reguire-
ments on the Notice of Intent for the position of
Maintenance Control and Stock Clerk.
1t was agreed that the arbitrater should hear evidence on
boih imsues, but should ultimately not rule upon ithe second
unless he concluded that the grievance was arbitirable,
A verbatim transcript was made of the arbitration pro-

ceeding, and cach side filed a post-hearing brief. The record




was officially closed on 30 June 1982,
On the basis of the entire record in this case, the
arbitrator makes the following
AWARD
(1) The grievance is arbitrable.

(2} Management mt the San Rafael, CA post office
did not viclate the 1078-1081 National Agree-
ment by inecluding heavy lifting and ihe pos-
session ol an SF-46 (governmenti driver's
license) as requirements on the Notice of Intent
for the positions of Waintenance Control and

Stock Clerk.

Benjam:n Aaron
Arbitrator

Los Angeles, California
7 July 1982




In the Matter of Arbitration
belween
UNITED STATES POSTAL SERYICE Case No. HBT-5C-C-11160
and

AMERICAN POSTAL WORKERS UNION

OPINION
I, Arbitrability
A.

On 16 April 1980, the San Rafael, California MSC posted
& Notice of Intent (Ex-1) for a newly-authorized duty assign-
ment, Maintenance Conirol & Stock Clerk. The notice read in
part s followss

MAINTENARCE CRAFT

In accordance with Article XXXVIlII, Section 2, (A),
(1), (2) & (C), (1) of the National Agreement this
Notice of Intent i1s posted Tor the following duty
assignment to be filled by using the appropriate
selection registers,

Maintenance Control & Stock Clerk, Bchedules

& conirols the mmrinlenance activiiies at a
postal installation & performs & variety of
clerical work involved in the requisitioning,
receiving, storing issuing, & accounting Tor

a wide variety of parts, tools, and supplies
used in the maintenance of building and postal
egquipment, Heavy 1ifting required, must be
able to Jift 70 lbs, Vehicle Operator'e card,
SP 46 required.

Several maintenance craft employees applied for this assign-
ment, but none was deemed to be gualified, A second Notice of

Intent (EX-2), therefore, was posted on 24 April; and this




time it invited bids "from all full-time career employees in

any craft within the San Rafael post office." The descriptica
of the job in the second notice was the same as in the first.

A third Notice of Intent (EX-3) was Fosted on 30 April, becauss
the previous two notices had inadvertently omitted the following
words: “Typing required, nrust pass a typing test of 30 wo. :8 a
minute.”

Meanwhile, on or about 10 May 1980, Owen Barnett, the
Union's National Vice President for the Maintenance Craft in
the Western Region, received a telephone call from David Swaney,
an official of the San Rafael Local. Swaney said he thought
that the posting of the new position violated the Naticnal
Agreement, but that he needed more specific information.

Barnett said thit the necessary information could be found in
Section 180 of the Personnel Handbook, Series P-12B {UX-2),

but Swaney replied that he had no access to a copy c¢f the hand-
book. Accordingly, Barnett agreed to send him a copy, and &id

8o the next day. After receiving a copy of the handbook,

Swaney telephoned Barnett on or about 17 May, and told the latter
that in his (Swaney's) opinion, the posting had improperly in-
cluded the reguirements of a SF-46 and heavy lifting. Barnett
then told Swaney to file a grievance.

On 29.May 1980, Sﬁaney filed the instant grievance (JX-2,
P.9), in which he charged in part:

Maintenance employees were denied the job
because of the Vehicle Operator's Card SF 46

required. Also, on the posting Heavy Lifting was
required....




3.

Managemeni's response atl the Tirst step was "Denled Grievance
submitted untimely” (JX-2, p. 9).

The grievance was appealed to step two on & June 1980.
Managemeni's answer, dated 20 June {(J%-2, p. 10), read in part:

A. This grievance was submitted untimely, as the
APHU had reason to know of the contents of the
posting on April 16, 1980, at 11330 a.m., and
no later than April 24, 1980, 11:00 a.m. This
grievance was Tiled on behalf of the Maintenance
Craft at Step 1 on May 29, 1080, l:25 p.m., over
thirty (30) days after the fact.

B, The posting of the positicn of Maintenance Conirol
and Stock Clerk met the requiremenis of Article
XXXVII1, Section 2 E and was in compliance with
the P-1, P-1) and P-12 B,

No violation has occurred, therefore, ihis grlievance
is denjed. This grievance was extended by mutual
consent,

The grievance was then appealed to step three, at which
time 3t was discussed by Barnett and George E. Banks, Aciing
Regiona) Labor Relations Representatiie Tor the Postai Service.
In a letter daled 17 July 1980, to Raydell Moére (J%-2, p. 6),
the Union's Western Regional Coordinator, Banks stated in part:

Providing 1iftiing and driving requirements on
.the Notice of Intent does not estadblish a
violation of the National Agreement, In fact,
Article AXXVIII, Section 2, E 7, provides for
such special or unusual requirements.

In cur judgment, the grievance does not involve
any interpretive jssue(s) pertaining to the
Netional Agreement or any supplement thereto
which may be of general application, Unless
the union belleves otherwise, the case may be
appealed directly to regional arbitration in
accordance with.the provisions of Article XV
of the National Agreement.




4,

The grievance was then appealed to step four, where it was
discussed by Richard 1. Wevodau, the President of ihe Unlon’s
Maintenance Craft, and Margaret H. Oliver, Labor Relations
Department. Oliver's answer {JX-2, p. 3). set forth in a leiter
tp Wevodau dated 18 March 1981, read in part:

The matters presented by you as well as the applicable

contractual provisions have been reviewed and given

careful consideration.

The question in this grievance is whether or not

management at the San Rafel, CA post office violated

the Nationa)l Agreement by including heavy lifting

and the possession of an SF-46 as requiremenis on

the Notice of Intent for the position of Maintenance

Control and Stock Clerk.

In our view, this grievance does noil fairly present

a nationally interpretive guestion: however, our

response is required,

The position in question is assigned to the nain-

tenance craft. Article XXXVIII, Section 2E includes

physical or olher special requirements unusual

to the specific assignment as suitable information

for inclusion on e Notice of Intent, .

Accordingly, as we find no vioclation of the National

Agreement, this grievance ls denied.

B,

Article XV, section 2(a) of the National Agreement,
provides that a grievance initiated at step one must be
submitted “within 14 days of the date the employee or the
Union first learned or may reasonably have been expected to
have learned of its cause.”

Article XV, section 3(b) provides in parti:

The Tallure of the employee or the Union in Siep 1,
or ihe Union thereafter to meet the preseribed time
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limits of the Steps of this procedure, including

arbitration, shall be considered as a waiver of the

grievance, However, 3f ihe Employer fails to raise

the issue of timeliness at Step 2, or at the siep

at which ithe employee or Unicn fajled to meet ihe pre-

scribed time 1imits, whichever is later, such objection

to the processing of the grievance is waived.

Jt is the position of the Postal Service that Swaney
learned, or may ressonably have been expected Lo have learned,
on or sbout 16 April 1980, when the Notice of Inteni regarding
the duty assignment of Malntenance Control & Stock Clerk was
first posted, that it included the requirements of a SF-46
and the ability to 1ift 70 pounds, Because the grievance was
not filed untid 29 May, well beyond the Mi-day limit, the Posial
Service maintains that 1t was untimely. Moreover, the FPostial
Service argues that by specifically stating in iis step-two
answer that the grievance was untimely filed, it preserved
its objection and could properly reassert it at the arbi-
tration stage. . .

The Union's positiion is that it had not fully checked on
811 the Facts associated with the notice here involved until
about 17 May, end that no decision whether to file = grievance
could be made uniil then. On this theory, of course, the
filing of the grievance on 29 May would be within the 14-day
period, Moreover, Barnett testified that in his discussion
of the grievance with Banks at siep three, Banks agreed with
him that the grievance was timely. The record, however,

contains no writien verification of any such oral understianding.




c.

The arguments of the Postal Service, Il taken at face
value, suggest ithat Union representatives who investigate ihe
facls of situations before filing grievances do so at their
peril if such investigations take longer than l4 days, and that
the lenguage of Article XV, section 3(b) means that once an
objection to the arbitrability of a grievance, on grounds of
untimeliness, is ralised by the Postal Service at siep two or
later, i1 retains its vitality at al)) subsequent stages of the
grievance-arbitration procedure, regardless of the positions
iaken by the Postal Service in steps three and four. 1 have
difficulty with both arguments,

On the basls of the evidence submitted, it appears that
Swaney was not sure whetlher or net the Notice of Intent hgre
in dispute violated the Rational Agreement, Accordingly, he
ielephoned Barnett for advice, When, three or-four days Jater,
he received the P-12B Personnel Handbock Barnett had sent him,
Swaney siudied it and concluded that the notiice violated the
Kationa) Agreement. He then telephcned Barnett to econfirm
1hat conclusion, and received Barnett'g approval to Tile the
erievance. It may be true that Swanej knew on or about 16 April
1980 that the duty assignment called for m SF-46 license and
ihe capacity to 1ift 70 pounds, but I am not persuaded thet
he kXnew, or reasonably should have known, more than 14 days
prior to 29 May that the notice actually gave rise to a legiti-

mate grievance.
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Barnett's account of the alleged understanding he had with
Banks at the siep-three meeting was too sketchy to be mccorded
any weight, On the other hand, the Postal Service's ithird-stiep
and fourth-step answere previcusly quoted 3ndicated itis willing-
ness to consider ihe grievance on iis merits, Rgjection of the
grievance on the ground ihat it was not timely filed was not
mentioned, and ihe grievance was denied on the meritis, Contrary
to the Postal Service, I interpret Article XV, section 3(b),
as applied to the facts of this case, to mean simply that if
the Postal Service fajiled to raise the issuve of timeliness at
step 2, it could not raise it at any subsequent stage ol the
grievance-arbiiration procedure. That is substiantially different
from the Posial Service‘'s interpretation that, once raised at
step two, the objection of untimeliness could be reasseried
at any subsequent siage, regardless of inconsistent positiuvns
taken by the Postia) Service in the interim. I am satisfied
from my reading of the Postal Service's third-siep and fourth-
step answers that it 6id, in effect, walve 1ts objection to
alleged untimeliness asserted at the second step, Accordingly,
I find that the grievance is arbitrabdle,
11. The Meriis

A

Section 1BO of Quelification Standards, Bargaining Unit

Positions (Personnel Handbook, Series P-12B) {UX-1, p. &) reads

in its entirety:




180 USE OF QUALIFICATION STANDARDS IN POSTIKG VACANCIES

Position vacancies to be filled by bid, promotion,
tiransfer, or assignment are posted in accordance

with the applicable collective bargaining apgree-

ment and Handbook P-11. The gualification standard
approyriate for the particular position is included

in ihe announcement. This handbook shall be ihe source
of such qualification standards. No additions,
deletions, or alterations will be allowed by any

local, district, or regional office.

Article XIX (Handbooks and Manuals) of the National Agree-

ment provides in part)

Those partis of all handbooks, manuals and published
regulations of the Postal Service, that directly
relate to wages, hours or working conditions, a2&
they apply to employees covered by ihig Agreement,
ghal)l contain nothing that conflicis with this
Agreement, and shall be continued in effect except
that the Employer shall have the right io make
changes that are not inconsistent with this Agree-
ment and that are fair, reasonable, and equitable,

Both the Posta) Service Qualification Standard for
Mainienance Control & Stock Clerk (UX-3, p. 1) and the
Standard Position Description (UX-3, p. 2) set forth the
basic function of that job ms followss

Schedules and controls the maintenance activities

at a postal installa tion and performs a variely of

clerical work involved in the requisitioning,

receiving, storing, issuing, and accounting for a

wide variety of parts, tools, mnd supplies used

in the maintenance of buildings and postal eguip-
ment . .

The position deseription makes no reference to driving
a motor vehicle, possessing a SF-46 license, heavy lifting,
or typings but paragraph N provides: *Occasionally performs
other job related tasks in support of primary duties.” The

qualification standard also makes no reference to driving,
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holding a SF-46 license, or heavy 1lifiing; it does, however,
require the demonstrated ability to type 30 words per minute
for five minutes with no more than two errors.

Section 524.4 (Best Qualified PS Positions) of Handbook
P-1) (UX-6) steates in parts %If a gualification standard is
published in Handbook P-12B, it must be used” Lin the posting
of such positions]).* Maintenance Control & Stock Clerk is
a2 “"Best Qualified” position (Tr. 80-81).

Section 525.221 of the P-1) Handbook deals with evaluating
the qualifiecations of job applicants. Iti states in parts
“The qualifications consist of the qualification standard and
any relevant selective factors that have been intluded in
the posting.”

Article XXAVIII of the National Agreement deals exclusively
with the Maintenance Craft, Section 2 concerns poesting of
vacant duty essignments. Section 2-E (Information on Rotice of
Intent) includes the following item 7 “Physical or other
specinl requirements unusual to the specific assignments."

Donald R. Noble, ithe maintenance superintendent at the
San Rafael MSC, testified that the storeroom for that facility
is located at Mission Rafaél, sbout three miles away: most
custodial supplies are stored there, He stated that the main-
tenance conirol and stock clerk must drive a half-ion pickup
truck from the San Rafael M3C to the Mission Rafemel storage
facility about once a week to pick up supplies. The round irip

takes about an hour. The supplies consist of tollet paper,
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towels, cleaning bleaches, and cther custodial supplies, A

box of tollet paper welghs approximately 64 pounds.

B.

The Union's basic position on the merits is that because
neither ihe qualification standard nor the stendard position
description for Maintenance Control & Stock Clerk includes any
reference to B SF-46 or a heavy 1lifting reguiremeni, and because
the langusge of Section 180 of Personnel Handbook P-12B stales
that no additions, deletions, or alterations of qualification
standards will be mllowed by any local, district, or regional
office, the disputed Notice of Intent in this case violated the
Nationgl Agreement. The Union points out ihat Article XIX
of the National Agreement sets forth a procedure thai must be
followed when the Postal Service wishes to make changes in
handbooks, manuals, or published regulati?ns. I1 also notes
ihat Personnel Handbook P-12B sets forth in Pari 4 (UX-2, p. 25)
the procedures thet must be followed when management requests
a.waiver of qualification standards,

The basic position of the Postal Service on ihe meriis is
that it has the righi io establish’/"selective standards" bearing
a reasonable relation to the pudblished requirements of a par-
ticular position. It argues that the partles never intended
that each postal facility in the couniry would operate in an
jdentical manner, or that the National Agreement would deal
with the minute details of every job. In the case of the job
in dispute, the Postal Service contends that the tasks of
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driving and heavy 1ifting are "incidental" to the primary
function of the position and are “"reasonably rel:sted” 1o it.
It asserts that these tasks are covered by parasgraph N of the
Job deseription, previously quoted, and that there has been no
additions, deletions, or miterations of the "core elements®
set fTorth in the gualification standard. In addition, the
Postal Service claims that its Notice of Inient was covered by
Article XXXV1X1, section 2-E-? of the National Agreement,
previously quoted, Finally, the Postal Service relies upon the
bargaining history of the 1978 National Agreement to support its
contention that the Union previously atltempted, unsuccessfully,
to secure a provision that no maintenance employee would be
required to possess an SF-46 license unless thati requirement
was embodied in Handbook P-12B as & condition of employment
(EX-6)., I do not find it necessary to consider that particular
argument.

C.

On the basis of the evidence and arguments submitted, 1
conclude that the Postal Service had the right in this case to
include the SF-46 and heavy-1ifting requirements in the Notice
of Intent for the duty assignment of Maintenance Conirol %
Stock Clerk. The special circumstance involved--the physical
separation of the San Rafadd MSC and the storage faciliiy at
Mission Rafael--fully justified the requirement of the SF-46,
Likewise, the heavy-lifting requiremeni was made necessary

by the nature of the materials handled. Neither requirement
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affected the "core elements" of the qualification standard and
the job description, Both were covered by Artjele XXXVIII,
section 2-E-7 of the Kational Agreement, Section 525,221 of
the P-11 Handbook, and paragraph N of the job deseription.

The Union contends, however, that regardless of uny other
considerations, the grievance in this case should be pgranted
bvecause of an oral understanding between Wevodau and Frank Dyer,
a Postal Service represontative, in connection with a pre-arbl-
tration settlement of Case No. HB8T-3D-C-11020 on 23 September
1981 (UX-7, p. 1), to the effect that the pre-arbitration
settlement applied to every case involving the “same issue.”

The pre-arbitration settlement, which involved a typing
requirement for a Tool and Parts Clerk, was as followsi

1, A typing requirement is not presently a part of

the qualification standard for the position of

a tool and parts clerk, SP1-31. Until such iime as
a change is initiated the typing requirement will

be deleted from the posting.,

2. On the basis of the particulars surrounding

this case, the iwo jobs in guestion In 1ihis
grievance will be reposted without the typing
requirement,

3. This decision is not intended to preclude
management from requiring an employee to

iype.

The pre-arbitration settlement agreement was signed by
Wiliiam E, Henry, Jr,, Director , Office of Grievance and Arbi-
tration, Labor Relations Department, on dehalfl of the Postal
Service, Menry signed the document afier discussing it with
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Dyer, He testified that Dyer did not mention any oral under-
standing with Wevodau as io the future application of the
settlement, and that Dyer had no authority to enter into any
such understanding on behalf of the Postal Service.

Wevodau®s version of his discussion with Dyer was as
follows (Tr. 85%5):

+ « oMr. Dyer brought this settlement directly to

my office, and I questioned Mr, Dyer about it, and my
questioning went along the line that, "Okay, this

is a pre-~arbitration settlement. Are you saying

that this applies only to the instant grievance?*,
and ihe response was, “No, this was & grievance

that wes certified as an interpretive grievance, and
this pre-arbitration settlement is an interpretive
pre-arbitration settlement on that grievance and
therefore applies to every case.” And I sajd, “Well,
do you mean ihat 1f I gei oiher cases up here dealing
with this same issue, ithat I'd have io certify each
one of those for arbitration?", and he said, "No,
this seitlement will be applied to those.”

Wevodau's account was generally corroborated by Thomas
Freeman, Jr., Executive Vice President of the Maintenance
Craft. On cross-examination, Freeman testified in part as
follows (Tr. 128-29):

Q. Did you state or did Mr. Wevodau state or any

of ithe four individuals in the room state to Mr. Dyer

or converse with Mr. Dyer to the effect that this

settlement would hereafter preclude the Postal Service
from including in a notice of vacancy, in a job posting,
any duties not specifically contained in the position
description or qualification standard?

A, T don't Lthink such a statement was made literally,
a literal statement, no,

Q. Was that in fact your underatanding?

A. No. My undersianding, when this question was
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raised, was that requirements such as typing

that dealt with this issue of placing a reguire-

ment on a posting or on a2 position that was not

in the P-12 Handbook would not be done, and

that was my understanding when I left the office,

Dyer was not called as a wiiness.

I do not doubt the Union witnesses' good faith in
offering iheir version of ihe alleged oral understanding
between Wevodauv and Dyer. In my judgment, however, whaiever
that understanding may have been, it cannot be allowed io have
the effect claimed for it by the Union in this case, The
subject of the alleged understanding was a typing requirement
in en unrelstied job. It was, at best, ambiguous. The written
settlement agreement was signed on behalf of the Postal Service
by en authorized representative who was wholly unaware of any
oral discussion concerning its possible future application
in other eircumstances. The alleged oral understianding would
have substantially extended the scope of the written settle-
ment agreement. Given these facts, I cannot allow the testji-
mony of the Union witnesses to alter the plain meaning of the
writien seitlement agreement by extending it to future cases
involving "the same issue.” In the event that undersiandings
as 1o the subseguent applicatlon of pre-arbitiration settle-
ment agreements are reached in the future, the pariies are
advised to reduce them to writing.

For all the foregoing reasons, the grievance is denied,

dﬁ3¢*-¢wu4::4él4f~_,
Benjaﬁf; Aaron
Arbitirator




