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The record fails to demonstrate that the APWU relled on

" Article 12 at anytlme prior to arbitration.

The Postal

Service’s objectlon to proposing the issue in terms of

Article 12 is ‘sustained.

~Absent evidence that the Parties

discussed the’ Grievance as a violation of Artlcle 12, the
Grievance is not an 1nterpret1ve ‘issue, and the issue as
proposed by the APWU at arbitration is not properly before

the Arbitrator.

Therefore the Grievance is dismissed.




;BACKGROUND"

By letter dated October 5}’1992 addressed to Vice

:President,_Labor'RelationsAJoseph J. Mahon,AJr. and signed by~

:Executive Vice President WilliamtBurrus, the APWU initiated a

‘fourth step’Grievance'statingt

Pursuant to the prov131ons of the National
Agreement this is to initiate a step 4 grievance
contesting the right of the employer to reassign
non- bargalnlng unit employees to the bargaining
unit when there is a planned reduction of :
employees within the installation or craft. It is
the position of the Union. that non- bargalnlng unit
~employees: canniot be placed in the ‘bargaining unit
while compllment (sic) reductlons are planned.

Please.schedule a meetlng at your‘earllest
opportunity. [J01nt Exhlblt No. 2, p 5 1

In‘a response to Mr Burrus dated Aprll 5 1995; Daniel

P Nagaru responded for the Postal Serv1ce as follows.

Oni January 31 1995 ‘we met: to’ dlscuss the above-
captioned grievance at the fourth step of our
contrattual grievance procedure.’

. The issue in this. grlevance is- whether there is a
violation of the National Agreement when the
Postal Service reassigns non-bargaining unit
employees to the bargaining unit when there is a
planned reduction of employees w1th1n the
1nstallatlon or craft t

The Union contends ‘that non- -bargaining unit
employees cannot be placed in the bargalnlng unit
when complement reductlons are planned

It is the position of the Postal Servxce that no
national interpretive issue involving the terms
and conditions of the National Agreement is
presented in this case. However, inasmuch as the
Union did not agree, the following represents the
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decision of the Poqtal SerVJCe on the partlcular
fact c1rcumstances 1nvolved

Arthle 3 glves management the rlqht “to hire,
promote, -transfer, ~assign, .and retain employees in
positions within the Postal Service and to
auspend demote, discharge, or take. other
disciplinary action against such employees.”
There 1s nothing in the National Agreement which
limits this right in situations of planned
complement reductlon.

'In view of the above con51deratlons, this
'grlevance 1s denied. :

Time llmlts at Step 4 were extended by mutual
consent. [Joint Exhlblt ‘No. 2, pp - 3-4.]

By letter.dated,Aprll 6, 1995 and without any responsei
to the POStalVSefvice's Ap:il 5* letter;‘Mt,hBurrus notified*
“Mr.‘Mahon of.the,eppeal,to erbitretion putSuent to the terms
jof the 1§941Natienal Agreément.v,[Jointdtxhipit No. 2, p. 2.1

dmhe Parties scheduledhthe'CrieQence fe: arbitretion, and on
,february”ld;iéooé‘the‘Grieyance came befOre‘the Arbit;atbf
Efor hearing. The Partiee’egteed thattthe record would remain
epenvfor pqst-hearing'briefs,'which were mailed tovthe_h

Arbitrator on May 15, 2009.

jOPINION’

As a threshold issue}‘the Postal Service maintains that
the 1ssue,’as presented in the Union’s fourth step grxevance
appeal 1srnot “1nterpretlve” as requlred in Artlcle 15,
5cetlon 4.D.1 of the Natlonal Agreement, whlch states:

. Only cases involv1ng 1nterp:et1ve 1ssues under
this Agreement or supplements thereto of general
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application will be arbitrated at the National
level. [Joint Exhibit No. 1, p. 87.]

The Postal Service maintains that the APWU’s failure to
identify any contractual language to be interpreted prior to
the arbifration hearing means that the. issue presented by the
APWU ét arbitfation is ' a new one, is not properly at
érbitration, énd requires dismissal of’the Grievance.

Article 15, Séction 3.D of the National Agreenent states
fn releyant part: | |

It is agreed that in the event of a dispute
between the Union and the Employer as to the.
interpretation of this Agreement, such dispute may
be initiated as a grievance at the Step 4 level by
the President of the Union. Such a grievance
shall be initiated in writing and must specify in’
detail the facts giving rise to the dispute, the
precise interpretive issues to be decided and the
contention of the Union. Thereafter the parties
shall meet in Step 4 within thirty (30) days in an
effort to define the precise issues involved,
develop all necessary facts, and reach agreement.
Should they fail to agree, then, within fifteen
(15) days of such meeting, each party shall
provide the other with a statement in writing of
its understanding of the issues involved, and the
facts giving rise to such issues. {Joint Exhibit
No. 1, p. 81.] ' .

As recognized ih other national level decisioﬁs submitted
Tby both Parties, Artiéle 15, Section 3.D and National
Arbitrafioh precedent require the Partieé to “define the
precise issues involved” as part of the proéedures prior to
‘arbitration. As often quoted from a 1984 decision by

Arbitrator Benjamin Aaron and cited by the APWU, “It is now




well settled that parties to an arbitration under a National
Agreement between the Postal Service and a signatory Union
are barred from introducing evidencé or arguments not
_presented at pregeding steps of the grievance pr0cedure, and
that this principle‘must be strictly observed.” [Case No.
- NC-E-11359, p. 3.] In the instant case, both the Poétal
"Service'and the APWU rely on this principlei

The APWU maintains that nothing in the Postal Service’s
;Step 4 denial alerted it to the Postal Service’s positioh'
;that the Grievance is hot intérpretive'dué to a lack of
specificity. Howeveri.the'Poétél Service’s 1995vresponse to
the'Grievanée clearlyfsfates-that “nb national interpfetive
;issue invélvingvthe terms and cbnditions of thé.NatiQnai
1Agreement ié présentea in this case.”i [Joint Exhibit No. 2,
 p. 3, emphasis suppliéd.]' M&reé&er, and éftef quoting'its
‘genéral management rights under A;tiéie 3, the Postal Service
iresponse also states, “There is nothing in the National
.Agfeement which limits this right in situations of planned
‘complement reduction,". [Joint Exhibi; Nori2} p. 3.]
.Despite these early argumehts by ﬁhe Postal>Service, the
record fails to demonstrate that the APWU identified Article
12 as limiting management’s rights to place non-bargaining
‘unit employees in the bargaining unit when complement

" reductions are planned or discussed its rights under Article




12 with the Postal Service at any time prior to the
arbitration hearing.‘

~ Unlike thevCaSe_decidedibY Arbitrator Aaron; the.l‘ B
evidence establishes‘in fhe instant case tnat the APWUnwas‘
~aware of the,interpretive issne argument and the reasons‘for
;t, Hewever, the evidenee fails to establiSh that the Postal
Service was aware of the contractual provmslon( 3) relied on
by the APWU 1n support of lts p051t10n., There is no evidence
in the record to showighat, prior to arbitration; the APWU
explained the reason'er_eited contraetnal.autnority«for its
',assertion phatvnon%baréaining unitlempioyeee‘eannot be placed
in the bargainin§ unit,WhenYCOmplement'reductions,are
planned . -'> |

In the lnstant case,rthe‘Posﬁal Service ean crediblya

plalm‘surprlse when, for the first time‘at afbittation, the.
APWU 1dent1f1ed Artlcle 12 as the llmltlng prov151on. The
APWU cannot claim surprlse at the Postal Serv1ce 5 ob]ectlon
at arbltratlon to framlng the issue in terms of Artlcle 12.
| Absent evidence that the Part1es even dlscussed the Grlevance
within the context of Artlcle 12 it would be a violation of
the spirit and intent of Artlcle 15 for the decision in this
case to turn on an 1nterpretat10n,of Artlcle 12.

The APWU'maintains that the Poetal,Service’s procedural
argument should be rejected as hyper—technica;fconstruction.

As reasoned in the Aaron award with respect to the Article 15
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requirements, QThe.séirit of the rule, thever, should not be
eiminished by excessivelyiteChnieal.Constructton.” ‘[Case No.
' NC—E—11359; p;‘4;] However, reqUirihg’the grievihg’party te
idertify ahdbdiscuss the contractual‘provisiOnts)'on which it
relies( prior to arbitration, can hardly he:deeﬁed,
“excessivelyltechnieal.”

As the.APWU peints out, during the arbitration hearing

and the dlscu351on on framlng the 1ssue, the Arbitrator

questxoned the Partles concernlng thelr dis cu351ons prlor to

arbltratlon, It 1s-¢lear‘frqm the-testlmony:of GrEg Bell
for the APWU and-JohnfDockihs for the Postal'SerViee that

ihey dlscussed the Grlevance at some p01nt after the January

31, 1995 meetlhg, probably in 2005. [Transcrlpt pp. 23-26. ],
lAlthough Mr. Bell‘testlfled that there was‘no claim‘from the

fPostal Serv1ce that the case was not arbltrable or clear,_he

%dld not assert that he and Mr Docklns dlscussed the
:Grlevance in terms of an Article 12 dlsputer

Lontrary to the APWU' s argument, the Postal Serv1ce S
'Step 4 denial does not indicate that the Postal Serv1ce |
understood exactly what the October 5, 1992 Step 4 Grievance
vhentalled; LDprlng 1ts opening statement,vthe APWU stated ther

issue as:

The issue in this case is whether the Postal
Service violates Article 12 of the Naticnal
Agreement when it reassigns a nonbargaining unlt
employee to the bargaining unit when there is a
planned reductlon of employees within the
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installation or within the craft. [Transcrlpt pp.
31-32, as quoted in the APWU’s Brlef p 30.]

‘The APWU does not deny that its opening'statement,is‘the'
first mention of Article 12.  This concession goes directly
‘to the Postal Service’s-assertion at Step 4 that “no national

interpretive issue involving the terms and conditions of the

National Agreement is presentedvin this cése,? as well as its

aSsertion that, “There is'nothing in,the‘National'Agreement
whlch llmlts this rlght in. SLtuatlons of planned complement
~reductlon [J01nt Exhlblt No. 2 p. 3. ]

The Postal Serv;ce restated the:lssue‘in,its_1995

response‘nearly’word4for-word'as presented by the APWU in its

Grievance. However, contrary toithe APWU’siargoment, such
.:response does not demonstrate an understandlng by the Postal
Serv1ce that the APWU intended to base its- clalm on Artlcle
12 or any spec1f1c prov151on of the Natlonal Agreement.
Rather, the Postal Service’ 8 response demonstrates that it
relled on its rlghts under Artlcle 3 when the APWU failed to
'spec1fy a contractual rlght llmltlng management rights. The
record does not,lnclude any wrltten response by the Union
after thejJannary 31,v1995~meeting for the purpose of
developing the Grievance'or to respond to Management’s
reliance on Article 3. |

n summary,'the reeord contains no evidencevthat the

APWU identified Article 12 as the controlling provision in




the 1992 appeal itself, during the meeting on January 31,
1995, in any written statement after the January 31, 1995
meeLLng, or at any ‘time during dlscu551ons with the Postal
Se1v1ce prior to arbitration. When, for the first tlme, the
APWU presented the issue in terms of Article 12, the Postal
Service properly made its objection to new argument.

The Postal Service advocate’s objection to the APWU's
reliance on Article 12 for the first time at arbitration
'vincludes the fundamental reason for the objection and for the
Article 15 requirements:

. If you're going to bring an interpretive.issue,_
~and we’re going to ask an arbitrator, a third-
party neutral to interpret our contract and tell
us what it means, .I think,. at some point, in the
moving papers, there’s-an obligation to identify

with some degree of specificity what we're
1nterpret1ng

And that’s the objection. That’s the —
that’s what we raised in the Step 4 answer, and
that’s why we said then and we say now today that
there is no National interpretive issue 1nvolv1ng

the terms and conditions of the National
Agreement. [Transcrlpt pp. 20-21. ]

Not. only does strlct compllance w1th Article 15 Section
3.D of the Natlonal Agreement ellmlnate surprise ev1dence,
entorcement of rhe provision ensures that the arbitration
decision is made on the same facts and arguments the parties
consider. The Parties’ right to know and discuss in detail
the evidence and argument before thebsame evidence and

argument is presented to an arbitrator for decision is




crucial to the process and to the ]abor—manégement
relationship.

The APWU maintains that Arbitrator Carlton J. Snow
considered and rejected a Postal Service claim that because
the Union’s ngevance dld not rely on any partlcular
contractual prov131on v1olated by the Postal Serv1ce there
can allegedly be no 1nterpret1ve dlspute.lnvolved in the
grievance. The grievance before Arbitrator Snow began on a
speéifié fact situation in the JacksonVillé, Florida post
office, and the Postal Service alleged that the dispute was a
“purely factual inQuiry"ﬁand raised no*interpretive issue.

Arbitrator Snow”s decision contains no reference to an
‘allegation by the Postal Service that the APWU did not
identify a specific contractual provision for discussion by
‘the parties prior to arbitration. To the contrary,.his'
decision contains the following finding:

Contrary to managément's,assertion, however, the.

Union, in fact, has advanced a dispute about the:

" meaning of specific language in the parties’

agreement. The Union has pointed to Article

" 15.2.a whlch states.

The employee, 1f»he'0r she so desires, may
be accompanied and represented by the
employee’s steward or a Union

Representative. (See, Joint Exhibit No. 1,
p. 58). ' '

There also has been reliance on Article 17.2.A
which states:

The selection and appointment of stewards or
Chief Stewards is the sole and exclusive
function of each Union. '(See, Joint Exhibit
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No. 1, p. 73). ([Case No. H4C-3W-C 28547,
pp. 26-27.]

Arbitrator Snow’s conclusion that the grievance was
procedurally arbitrable ‘and that the arbitrator had
jurisdiction to hear the dispute on the merits was based on
his finding, unlike the instant case, that the parties
ninfcrred‘requirements“from the language of the provision
itself, along with the rest of the contract,” and “assigned
an ambigdous prdvisioﬁ different meanihgs.”e [Case No. 4HC-
3w;'c 28547, pp. 28}31}]

The.circumstances‘inethe ihstent ease are more’closeiy
eligned on thé{prbcedural issue with those in the case before
Arbitrator Shyam Das and cited by both Pérties. Arbitraeor
Dasbfound that fhe APWU presented a significantly different
vissue at arbitraﬁibn than the one presented iﬁ the grieVance-'
‘and atisfep 4 of the grievance'pr0cedure, end,for‘that reason
he dismissed the grievance as not broperly before him. [Case
N No. H4C-NA—Cf72, p. 16.] Similarly, without evidence in tﬁe
instant case that the Parties ever discussed the Grievance as
aﬁ Article 12 violation, it would be improper and a»violation
of Article 15, Section 3.D of the National Agreement and |
4Netional Arbitration precedence to consider and decide the
vGrievance on such a basis. Accordingly, the Arbitrator finds

‘for the Postal Service and makes the following Award.
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AWARD

The issue as presented by the APWU at arbitration is not
properly before the Arbitrator. No national iﬁterpretive
issue involving the terms and condition$ of the National
Agfeement'was part'bf the Grievance. Therefore, the

Grievance is dismissed.

DATE: June 24, 2009 , -/ %j\g{é\;\ '

“Tinda S.’Bz7ks, Arbitrator
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