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Award Summary-

(1) The Question posed in the Postal
Service's Step 4 grievance in Case No.
Q06C-4Q-C 10032106 -- "Does Article 15
provide for the filing of a 'nmational Step
1' covering thousands of locations and
employees, at the national level?" ~- is

' answered: No.

(2) The Postal Service's challenge to
the arbitrability of the Union's Step 4
grievance in Case No. Q06C-4Q-C 10005587 is
resolved on the basis set forth in the above
Findings. '

A.. 2224

~ Shyam Das, Arbitrator




BACKGROUND - Q06C-4Q-C 10032106
Q06C-4Q-C 10005587

This proceeding involves two related Step 4
grievances, one filed by the American Postal Workers Union (Case
No. Q06c-4Q-C 10005587) and the other by the United States
Postal Service (Case No. Q06C-4Q-C 10032106). The Pgstal
Service's Step 4 grievance challenges the propriety of a
grievance filed by the Union, purportedly at Step 1 of the
grievance procedure, alleging that the Postal Service is
violating Article 1.6.B of the National Agréement on a
nationwide basis. The Union's Step 4 grievance also alleges a
nationwide violation of Article 1.6.B. The Postal Service
contends that the Union's Step 4‘grievan¢e is not arbitrable.
That arbitrability issue has been bifurcated from the merits of
the Union's Step 4 grievénce. This decision addresses the
Postél Service's Ste§ 4 grievance and the arbitrability of the

Union's Step 4 grievance.

Article 1.6 of the National Agreement provides as

follows:

\

Section 6. Performance of‘Bargaining
Unit Work

A. Supervisors are prohibited from
performing bargaining unit work at post
offices with 100 or more bargaining unit

© employees, except:

1. in an emergency;

2. for the purpose of]training or
instruction of employees;

. 3. to assure the proper operation of
equipment;
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A4f .to protect the safety of employees;
or ’ o :

5. to p:oteét the property of the USPS.

B. In offices with less than 100
bargaining unit employees, supervisors are
prohibited from performing bargaining unit
work except as enumerated in Section 6.A.1
through 5 above or when the duties are
included in the supervisor's position
description.

(Emphasis added;)

In what commohly'haé been characterized as a seminal
opinion, Arbitrator Syivéster Garrett in 1978 addressed the
exception "when thg duties are included in the supervisof's
pbsitioh description” Set forth in Article»l.S.B, which applies

to small post offices. Case No. AC-NAT-5221 (Garrett Award).

Many'gf these post offices are staffed by a postmaster (a
supeﬁviso:) and just one,ér two APWU bargaining unit clerké,
often PTFs. The pertinent portions of Garrett's decision are.
restated in my 2005 decision in Case No. Q98C-4Q-C 01238942

[Merits] (Das Award),~as follows:

" In his lengthy and comprehensive
decision, Arbitrator Garrett concluded that
there was no support in the language of
Article 1.6.B for the Union's suggestion
that it encompassed a limitation that no
supervisor in a small post office could
spend more than about 15 percent of his or
her daily work time performing bargaining
unit work. Arbitrator Garrett also rejected
‘the literal reading of Article 1.6.B
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suggested by the Postal Service, which would
have allowed it to rewrite or replace all
supervisory position descriptions, and, in
effect, freely substitute supervisors for
bargaining unit personnel, even on a full-
time basis. '

Arbitrator Garrett concluded that
Article 1.6.B essentially was intended to
restate and embody in the National Agreement
a long established policy to avoid having
supervisors perform lower level work,
subject to specified exceptions. One such
exception was that in small and medium size
offices it may be "necessary" to require
supervisors to perform lower level work, as
reflected in supervisory position
descriptions in effect when the parties
negotiated their first collective barga;nlng
agreement in 1971. - :

Arbitrator Garrett did not accept the
Postal Service's position that it was free
"to increase the amount .of bargaining unit
work performed by a postmaster or supervisor
in a small office to achieve full and '
efficient use of supervisory work time,
irrespective of the impact on hours worked
by clerks. He did not accept the notion
that Article 1.6.B incorporated the Postal
Service's position that the postmaster is
the "basic clerk" who is supplemented by

additional clerks only as required.

Arbitrator Garrett also clearly did not
accept the Union's argument that there could
be no regular practice of having supervisors
perform lower level work in a small office.
Nowhere in his decision does Arbitrator
Garrett state or imply that Article 1.6.B

might require the Postal Service to reassign

bargaining unit work historically performed
by a supervisor in a particular office to -
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‘clerks because such duties are performed on
a daily, regular or routine basis, or
because clerks are or could be avallable to
perform the work. »

» The Garrett Award focuses on change, in

particular on Postal Service action that
increases thée amount of bargaining unit work
performed by supervisors, whether in :
response to changes in workload or. to
promote efflclency

Arbitrator Garrett stated: "it seems
reasonable to infer that the pos;tlon
description exceptlon initially was . spelled
- out in 1971 because the parties recognized

that existing supervisory position
descriptions contemplated the. ‘performance of'
bargaining unit duties. " .Arbitrator Garrett
then went on to address situations where the
Postal Service revises existing or develops
new position descriptions to include
performance of bargaining unit work or
"substantially increases the amount of
bargaining unit work required of incumbents
of the supervisory position [which already
includes performance of bargaining unit
duties], at the expense of hours worked by
Clerks". In any of those situations,
Arbitrator Garrett concluded: :

..I-6-B grants no authority to
substitute a supervisor for a.
bargaining unit employee unless (1)
such action can be justified by some
change in relevant conditions or
operatlng ‘methods affecting the °
office or (2) otherwise results from
good faith action by Management in
the exercise of its authority under
Article III.
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In my view, Arbitrator Garrett's
analysis necessarily starts from the
pragmatic premise that existing position
descriptions that include performance of
bargaining unit duties encompass the work
historically performed by the incumbent(s)
of that position under the prevailing
circumstances at a particular small office.
In this sense, historical practice sets the
baseline for what is "necessary" at a
particular office. Any substantial change,
thereafter, has to meet the requirements
Arbitrator Garrett spelled out. '

In January 1995, the parties entered into a Step 4
settlement relating to guidelines‘iSSued by.managemént affecting
level 18 and below post offices. This settlement provided as

follows:

The issue in this grievance involves the
issuance of a national guideline entitled,

- "Workload/Workhour Budget Equalization
Program Guidelines." Specifically,  the
issue in question concerns that portion of
the guidelines which suggest when a shift of
clerical bargaining unit work from craft
employees to postmasters would be
appropriate.

After discussing this matter, we agreed to
the following as full and final settlement
of this dispute:

Nothing in the newly issued Clerical
Workload/Workhour Equalization Program
shall be construed to waive
Management's obligations under Article
1.6 or any National Level Award
interpreting Article 1.6.
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The Postal Service acknowledges that in -
a 1978 arbitration award, Case No. AC-

" NAT-5221, Arbitrator Garrett set forth
certain standards for evaluating
whether or not management has the
ability to shift bargaining unit work
from craft employees to postmasters in
Article 1.6.B offices.

As a result, no bargaining unit work'
will be shifted from craft employees to
postmasters/supervisors»solely as a
result of a review using the
Workload/Workhour Budget Equalization

- Guideline process.

"Rather, if, after employing the
Workload Workhour Budget Equalization
Review process such an adjustment '
appears warranted, the considerations
established in Arbitrator Garrett's
decision will be reviewed and applied
-. before any shift of bargaining unlt
work from craft employees to
postmasters is effectuated. In
particular, the conditions in the
office must be in concert with the
conditions specified in Arbitrator
Garrett's decision in order for any
such shift of work to be justified.

‘This settlement is made without prejudice to
the Postal Service's ability to make
subsequent changes in accordance w1th
Article 19. ‘

APWU Pres1dent Wllllam Burrus testified that in 2006-8
the Unlon recelved lots of complalnts of reduced bargaining unit
hours in small post offices. As there are some 13,000 small
post offices, he explained, the Union believed it was necessary

to find a global way to address these violations of. Artlcle
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1.6.B. After bringing this matter to the attention of
Postmaster General Jack Potter and Executive Vice President
Anthony Vegliante, Burrus wrote a letter to Labor Relations Vice

President Doug Tulino on July 1, 2009, stating:

Information that the union has received
indicates widespread violations of the
contractual restrictions on the assignment
of bargaining union work. In response to
the declining mail volume and revenue loss,
postal management has shifted bargaining
unit work to non bargaining unit employees
in violation of ocur agreement. National
level arbitrators have issued interpretive
rulings restricting the transfer of
bargaining unit work and it is the intent of
the union to enforce these. restrictions.

There are many thousands of post offices
where the union intends to initiate disputes
on the transfer of work and it would be in
our mutual interest to reach agreement on a
process to advance such disputes through the
grievance arbitration procedure.

This is to request a meeting to discuss the
logistics and process for the filings,
hearing, appeals and arbitrations of those
circumstances where the record indicates the
transfer of work. If possible, it would be
in our mutual interest to reach agreement on
a process. The alternative is the filing of
thousands of individual cases, the payment
of witnesses, Step 1 and Step 2 discussions
and arbitrations in the thousands of
locations. In the absence of an agreement,
the union will apply the contractual
provisions.
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on July 21 2009, ‘Burrus and other Unlon offrclals met with
Tullno The Unlon presented Tulino w1th an e-mail thread which
1t malntalned showed that the Postal: Service on a national basis
' was using a chart to 1nstruct all postmasters in small offices
to work a certain number of-clerk hours every day without
reference to the practice in particular offices or the
preconditions for the transfer of work set forth in the Garrett

Award and the Das Award.

On August 5, ‘2009 Burrus wrote Tulino a letter
'expre351ng his thoughts on a framework of an agreement for
proce551ng alleged v1olatlons of Artlcle 1.6.B. . Burrus

testlfled.

So when YOu're'talking about 13,000 offices,
the facts in each office are so varied, and
I thought that perhaps it would be 1n our
mutual interest to find a mutually
agreeable, uniform process to lay over the
entire unlverse,‘all 13,000 offices: These
are the rules, d;d you abide by them or d1d
you not?

However, efforts to negot;ate a procedure to handle Artlcle

1.6.B disputes were unsuccessful.

! The Garrett Award had noted that: "In order to dispose of all
- pending grievances under I-6-B, therefore, the parties either

will have to negotiate a detailed set of rules for implementing

this provision...or proceed with a detailed analysis of each of

the pending grievances."
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‘The Union then proceeded to file a number of
grievances addressing this matter. Burrus testified that the
Union anticipated the Postal Service would attempt to block the
Union's efforts to litigate the violations 6f Article 1.6.B by
raising procedural objections to whatever grievance the Union
filed. Therefore, he said, the Union sought to cover all the
bases by initiaﬁing all the different types of grievances |
provided for in Article 15 of the Nétional Agreement. The Union
filed: a Step 4 national level interpretive grievance; a Step 1
grievance covering all level 14 through level 18 small offices;
and area-wide grievanceé in each Postal Service area. The area-
wide grievances have been held pending resoiution of the Union's
~Step 4 grievance. The Step 1 grievance, which subsequently wés.
appealed to Step 2 and Step 3, has been held pending resolution
of the Postal Service's Step 4 grievance challenging the

propriety of that grievance.

The Union's Step 1 Grievance and Postal Service's

Related Step 4 Grievance '

On October 19, 2009, Union President Burrus sent a
letter to Postal Service Vice President Doug Tulino. The top of
the letter states in bold: "Ihitiate National Dispute." The

text of the letter is as follows{

In violation of the Gamser [later corrected
to Garrett] and Daas [sic] interpretive
decisions on the assignment of bargaining
unit work the Postal Service has arbitrarily
shifted/transferred bargaining unit work
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that is restrlcted by Article 1. Sectlon 6.B.
to non bargaining unit employees

‘The Gamser and Daas interpretive decisions
clearly defined the circumstances when non
bargaining unit employees may perform
bargaining unit work rejecting the USPS
claim to an unfettered right to reassign
such work. The limitations set forth in
these decisions have been violated.

Pursuant to provisions-of,the national
agreement the union initiates grievances.

- contesting the reassignment of bargalnlng
unit work in violation of Article 1. 6.B. in
each of the level 15, level 16, level 17 and
level 18 offices [1ater amended to include

~ level 14 offices] on behalf of the affected .
- employees and the union for all hours and
work denled : :

If the employer contests the facts that
bargaining unit work has been reassigned in
any identified office during the relative
time period, we request the work hours of
“bargaining unit employees in the ‘contested
- office at the time of the Daas' decision and

' currently.

If the empioyer relies upon an exception to
the prohibition on the transfer of work, we
' request ; :

‘a) the specific ekoeption as identified by
- Gamser or Daas; " ‘

b) the identification ofvthe'specific.;
office and the date the exception was
applied. "

- If the eméloyer relies upoq'the standard of
- "good faith application of management's
- rights," the union requests the date for
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each identified office when the union was
informed that this standard would be applied
in the transfer of work, the specific nature
of that discussion, documents provided and
the parties involved. And if the employer
believes that it was not required to inform
the union that it was imposing a good faith
exception, it is requested that the union be
informed of the process applied without
union input that we can appeal such
determination.

If reduction of mail volume is cited by the
employer in any office, the union requests
the specific volume reduction by office with
a comparison to the work hour transfer pre
and post Daas.

The transfer of bargaining unit work to non
bargaining unit employees is at the core of
the parties national agreement and must be
given serious consideration in fulfilling
our mutual commitment to good faith
bargaining.

This transfer of work has been applied on a
national scope implying centralized '
instructions and control but the union does
not rely on the presence of "a smoking gun"
and awaits presentation of the facts in each
contested office.

The union hereby grievés the violations of
Article 1.6.B requesting that affected
employees and the union be made whole.

If agreement cannot be reached on remedies
to satisfy these grievances, I am available
to discuss exploring agreement on scheduling
an expedited process for review of
documentation, discussions and grievance
hearings on individual offices and mutually
selected designees and arbitrators. Absent
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expeditious mutual agreement on a expedited.
process, I insist that the agreed to time
limits on grievance processing be applied

- and the Postal Service inform the union of
its defense and contentions for each office
within the time limits of the grievance
procedure or waive defense on matters not
brought timely to the unions attention.

Pursuant to Article 15.2.Step 2(a) the union
requests that the Employer designate -
officials outside the installations as the
official Step 2 designees. Mike Morris,
Assistant Director, Clerk Craft or his
designee is designated as the union contact
representative in each office of 20 or fewer .
employees and consistent with Article 17.2.C
“is certified as the union representative to
perform the duties of a Steward in the
adjudication of this issue.

'Direct communications at the headquarters
level on the process should be directed to
my office. :

On October 23 2009 Burrus forwarded a 229—page llstlng of N
‘level 15 to level 18 offlces where the Unlon alleged violations:
had'occurred.? Burrus testified that he did not file a natlonal
~ grievance. He explained:thatvthe "Initiate National Dispute"
designation was inadvertently‘added‘to the letter he had drafted
by a secretary before he signed it. As he subsequently wrote to
'pmanagement "1t was my intent to forward ‘the Step 1 ‘grievance

to the employer pursuant to Artzcle 15 2. Step 1(a) for its

2 According to the Postal Service, there no longer are any level
14 offices. . Burrus' cover letter stated that the listing "is
compiled from data provided by the Postal Service and is not -
certified by the union as being complete."
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determination of the designee assigned to discuss the
grievance." ' Burrus stated he sent the letter to management at
the national level because no one else has jurisdiction over all

13,000 affected offices.

On October 30, 2009, Burrus sent a letter to Tulino
attaching the_Unibn'S'Step 2 appeal of the grievance filed on
October 19. The Appeal Form désignates "Grievant Person'or

Onion" as "Class Action," and states:

The Union is alleging a wholesale shift of
bargaining unit work (BUW) to supervisors
and/or postmasters in violation of Article
1.6.B as interpreted by Arbitrator Garrett
in AC-NAT 5221 and Arbitrator Das in Q98C-
- 40Q-C 01238942. 1In addition, work has been
shifted to PMRs, casuals and other crafts in
- violation of Article 7 and in some instances
it has resulted in the excessing of PTFs
and/or FTRs in violation of Article 12. No
exceptions or other good faith efforts have
been demonstrated to attempt to justify this
wholesale shift of BUW away from the
bargaining unit.

This grievance was filed at Step 1 in
accordance with Articles 15, Section 2, Step .
l(a) and Article 17, Section 2.C and is
~intended to cover all post offices with less
than 20 employees "where the union has not
certified a steward" that are listed in the
10/23/2009 correspondence between William
Burrus and Doug Tulino. It is not intended
to cover or apply to post offices that have
local representation or are currently
represented by a steward under Article 17,
Sections 2.A.B. or D.
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Since you failed to respond to the Step 1

~ appeal dated October 19, 2009 and have made

' no one available at Step 1 with which to
discuss this grievance, it is hereby
appealed to Step 2 in accordance with
Article 15.2.Step . 1.(d). The Step 2 appeal
is being sent to you since you have not -
notified the Union of a designee in
accordance'with A:ficle 15.2.Step 2(a).

M;ke Morrls, Assistant Dlrector - Clerk Craft testlfled that he
discussed thls Step 2 appeal w1th John Docklns, Manager of
Contxact Administration for the APWU contract, on November 10,
2009. | . | |

4 On November 20, 12009, Morris filed Step 3 appeals at
bveach of the Postal Serv;ce s Slx Grlevance/Arbltratlon

Processing Centers, stating, in part:

- This is a class action grievance protesting
the transfer of BUW to non-bargaining unit
‘employees. We met on November 10, 2009 to
discuss this case at Step 2 of the grievance
procedure. Since the Union did not receive
a written Step 2 decision w;thln the
‘specified 10 day time perlod makzng a full
and detailed statement of facts and
contractual provisions Jjustifying the
transfer of work, the grlevance has not been
granted or denled =

The Union subseqﬁentlyedesignated_ene of_theKSix grievences
appealed’te Step 3 as the freﬁresentetive" grievance previded.
fof ih Article 15.2.Step 3.(e). ‘AﬂStep 3 discussion occurred on
.Deeehber 16, 2009. The1Unienyappeeled“tﬁe grievance to regional
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arbitration on January 14, 2010. The Postal Service denied the

grievance at Step 3 on January 15, 2010.

Meanwhile, on November 25, 2009, Dockins wrote a
three-page letter to Burrus raising various procedural -
objections, and stating: "Filing Step 1 grievances at the
headquarters level is unprecedented and in violation of Article
15...." The letter concluded: "In summary, the nationallj
filed 'Step 1(s)' and 'Step 2(s)' are procedurally‘defective,
untimely and unsubstantiated."” Burfus responded to Dockins in a

five-page letter dated December 3, 2009.

 On December 11, 2009, the Postal Service initiated a
istep 4 grievance, preSenting the folloﬁing intérpretiva issue:
"Does Article 15 provide for the filing of a 'ha£ionai Step 1°',
covering thousands,df locations and employees, at the hatibnal
~ level?" This Step 4 grievance filed by the Postal Service is

one of the two matters presently before me for decision.

The Union's Step 4 Grievance

On October 23, 2009, the Union initiated a Step 4

grievance in which it stated:

Pursuant to Article 15, Section 4.D, the ' '
APWU hereby initiates a Step 4 dispute over

the performance of bargaining unit work by
non-bargaining unit employees in violation

of Article 1.6.B of the National Agreement

in level 15, 16, 17 and 18 offices. The

Postal Service has systematically reassigned
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bargaining unit work in violation of the
principles of the Garrett and Das
interpretive decisions on the assignment of
- bargaining unit work.

- If the Postal Service disputes the fact that
there has been a reassignment of bargaining
unit work, we hereby renew our request that
the Postal Service provide the APWU with

‘data showing the work hours of bargaznlng
‘unit employees and non-bargaining unit

' employees, and mail volume, in offices of

the size in questlon at the time of the Das

- Award, in 2003 and currently

’If the Postal Service contends that the'

' reassignment of bargaining unit work is
‘jJustified by an exception identified in the

Garrett or Das Amards, we request that you

- state what the exception is and inform us

how it has been applied in each offlce where

you contend it applles

~ If the Postal Service contends that
bargaining unit work has been reassigned -
through the "good faith application of
management rights," we request that you
provide us information showing that the
Union was informed in each office where

. management rights were invoked, when they
were invoked, and when the Union was
notified that this was being done.. If you
contend that the Employer had no obligation
to inform the Union when it reassigned
bargaining unit work in that manner, we
request that you tell us how the decision

' . was made to invoke management rights and whd

made that dec131on in each case in whlch it
was done. : :

If the Postal Service intends to rely on the
reduction of mail volume as a justification
of its actions in reassigning bargaining
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unit work, the Union requests that the
Employer provide work hour and volume data
at the time of the Das Award (2003) and the
comparable data for 2009. '

As a remedy for the violations of Article
1.6.B, the APWU requests that the work be ‘
returned to the Union and individuals in the
bargaining unit and the Union be made whole.

On December 8‘(or possibly 9), 2009 a Step 4 meeting

was held. Dockins, whq‘represented the Postal Service,

testified that he repeatedly asked the Union to deséribe what it

considered to be the interpretive issue, as the Postal Service

did not dispute that the Garrett Award applied, but got no -

response from the Union. Dockins noted that the Postal Service

écknowledges hours have been transferred from the bargaining

unit to non-bargaining unit employeés, but stressed that was ﬁot’

a per se violation of the Garrett Award -- a determination has

to be made on a case-by-case basis using the criteria set forth

in the Garrett Award. Burrus, who represented the Union,

testified that he tried to get a commitment from Dockins that

the dispute was not interpretive, but Dockins responded that the

- Garrett Award and the Das Award spoke for themselves.

In a December 11, 2009 letter to Dockins, Burrus

~ wrote: "My [Step 4] gfievance,..was initiated alleging the
Postal Service violated the meaning of the Gérrett and Das'
awards in the transfer of bargaining unit work‘and.the filing
was intended to determine if there is a dispute." ih the
Union's 15-day‘statement, dated December 22, 2009, Burrus
stated: ' '




"VWM et o th\the followlng posxtlon'

”ﬁpo1nts out that the APWU

. The Postal Servi

‘fT,baréalning unlt“work'has been'rea551gned to

,y;unldentlfled supervxsors at: und;sclosed

" 'locations on- unknown dates does not r;se to
ethe"leval of an Lnterpretlve dispute of
~_.-gene ral appllcatlon as requzred by Artlcle o
T 15 r . _

' Violatlons of Artlcle 1 6 B must be dealt on;,

a case-by-case, s;te—by-slte basis and will =
turn on the' partlcular facts present in each'
s:tuatzon. The APWU has not presented ‘any
facts and has not 1dent1f1ed an interpretive
issue of general appllcatzon If, and when
any facts are produced by the APWU, such

' facts would need to be applied to the

it December 23 2009 15 day statement the Postal _:ry




’igArbmtratzon Procedure) of the Nat;onal Agreemev

“ﬁ‘}follow1ng

‘Seotion 2. GrieYanoe,?roceaurertepsej:F

ﬂdeslres,“may bevaccompanied and‘represented
by the employee 's steward or.a Unlon ‘

representatlve The Unlon also may 1n1t1ate
a. grievance. at Step 1 w1th1n 14 days of the“

' date the Un n first became aware of (or .
'_reasonably should have become aware of) the
A facts glv1ng rise to the grzevance In such

case the’ part;clpatlon of ‘an’ 1nd1v1dua1 ,
grlevant is not’ requlred A Step 1 Unlon'
grlevance may 1nvolve a complalnt affectlng
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more than one employee in the office. When
the Union files a class action grievance,
Management will designate the appropriate -
employer representatlve responsxble for
handllng such complalnt \

* B *
"Step 2:

- (a) The standard grievance form appealing
to Step 2 shall be filed with the
installation head or designee. In any
associate post office of twenty (20) or less
employees, the Employer shall des;gnate an
official outside of the 1nstallatlon as the
Step 2 official, and shall so not;fy the
Union Step 1 representatlve

D U T *
Section 4. Grievance Procedure-General
*x % *

D. It is agreed that in the event of a
"dlspute between the Union and the Employer
as to the interpretation of this Agreement,
such dispute may be initiated at the Step 4
level by either party. Such a dispute shall
 be initiated in writing and must specify in
detail the facts giving rise to the dispute,
the precise interpretive issues to be

- decided and the contention of either party
Thereafter the parties shall meet in Step 4
within thirty (30) days in an effort to ‘
define the precise issues involved, develop
all necessary facts, and reach agreement.
Should they fail to agree, then, within
fifteen (15) days of such meetlng,'each
party shall provide the other with a
statement in writing of its understanding of
the issues involved, and the facts giving
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rise to such issues. In the event the
parties have failed to reach agreement
within sixty (60) days of the initiation of
the dispute in Step 4, the Union then may
appeal it to arbitration, within thirty (30)
days thereafter. Any local grievances filed
on the specific interpretive issue shall be
held in abeyance at the appropriate level
pending resolution of the national
interpretive dispute. '

Section 5. Arbitration
* * %
D. National Level Arbitration
1. Only cases involvihg
interpretive issues under this
Agreement or supplements thereto
of general application will be

arbitrated at the National
level.

EMPLOYER POSITION

The Union's Step 1 Grievance

The Postal Service contends that there is no
contractual basis for what the Union filed-at Step 1. Article
15 sets out a specific, well established "bottom up" procedure
by which an employee or the Union may file grievances that
progress from Step 1 through arbitrationk Fundamentally, Step 1
operates at the immediate supervisorAlevel. Only where a
complaint affects "more than one employee in the office”" (a

class action grievance) must the Postal Service designate an
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appropriate representative to-handle'the'complaint; becausev
there might.be'more than one supervisor for the several
employees. The prov131on cited by the Unlon which states the
Employer shall designate an OfflClal out51de the installation to
discuss grlevances filed in small offlces applies at Step 2, not

‘ Step 1.

In this case, the Postal Service points out, the Union .

filed a document it labeled,"Initiate'National,Dispute,"

suggesting it ﬁas like a Step 4 grievance, but which it then

treated as a Step 1 grievance;;filing appeals to Step 2 and Step‘

‘ 3;‘ The POStal Service 1nslsts Artlcle 15 does not prov;de for

‘ what the Union seems to have 1ntended .which is to file Step l's
in thousands of offlces by means of a slngle document flled at
the national level. There also is no contractual support for a
Step 1 grievance to be flled at headquarters for "top down"
"deszgnatlon" to the fleld The Postal Serv;ce further notes
that the Unlon s Step 2 f111ng, for the first tlme, announced
that 1t was a "class’ actlon," but the class actlon language
appears under Step 1, and is deszgned for complalnts "affecting
more than one employee in the off;ce n Many of the offices
covered by the grievance have only one employee "in the offlce "
’l It is read;ly apparent the Postal Serv1ce asserts, that the
Union has mixed and matched parts of Artlcle 15 to f;t 1ts own

' agenda

' The Postal Service argues that even as a Step 1
filing, the Union's grievance is'defectlve because it fails to

set forth a detailed statement»of the facts as;required by"
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Article 15. The Union provided a 229-page listing of offices --

which iﬁ said was not even complete -- with no indication of
what the specific violations were,Aaside from a general claim of
‘a transfer of work, and challenged thevPostal Service ﬁo prove a
negative =~ that it had not violated the agreement. At what the
Union characte:ized as a Step 2 meeting between Morris and
Dockins, the Postal Service again asked for information to no

avail.

Whatever the Union was attempting to file, however it
is characterized, the Postal Service contends, it.is not
consistenﬁ with the National Agreement. Moreover, the Union
cannot ignore contractual requirements because they are

inconvenient or potentially expensive.

The Union's Step 4 Grievance

The Postal Service maintains that the Union's Step 4
grievance ignoree two vital contractual requirements and, thus,
must be dismissed. The Union provided no facts to suppert its
grievance claims and it has not articulafed an interpretive

issue of general epplication.

. The Postal Service notes that the Union's October 23,
2009 letter initiating its Step 4 grievance alleged that the
Postal Service had systematically reassigned bargaining unit
work in violation of the principles eet forth in the 1978 |

Garrett Award. However, the Postal Service stresses, that

statement says nothing about the facts giving rise to the
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dispute and nothing about where the issue might be,'let alone
what the interpretive issue is 'At the Step 4 meeting held on
December 9, 2009, Union officials refused to tell Postal Servica
representatlve Dockins what it was that they saw as a v1olatlon
and how they arrived at that conclus;on, even though they had a

contractual obllgatlon to do so.

The ?ostal Service stresses that;the'so-called "e—mail"
thread" which the Union reiied on at arbitration was not shown '
to Dockins or even referenced at the Step 4 meetlng The
"natlonal program" whlch the Unlon now claims supports its case
was not brought up at all. Nor was the 1995 Step‘4 agreementr
.thCh the Union now asserts has been ignored. In short,
'everythlng the Union now says;supports its Step 4 filing was

left unsaid.

The Postal Service insists_it is not anvanswer for the
: Union_to assert that at somebtime in the past some of the
materials they placed into the record, which were not shown to
ADockinS'at the Step 4 meeting, had been discussed in some
fashion,withePostal Service‘officials'weeksvor even months ,
earlier. Article 15 provides that at the Step 4 meeting: "The
parties shall ieet .in an effort to deflne the precise issues
involved, develop all necessary facts "; The Unlon‘ '
deliberately ignored this contractual requlrement ‘and its
‘rationale that it had no ob;lgat;on to explain its posztlon
becausefthe Postai Service "knew" it‘was violating the Garrett

’ éﬂégg "in every post office in the country" and that Dockins

'knew that the Unlon knew that must . be rejected.
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The Postal Service maihfains that the Union has
repeatedly ignored requests from the‘Postal Service that it
state what the‘interpretive‘issue was thaﬁ supported its direct
Step 4 filing. Mbreover; to the extent the Union voieed its’
position, it was not a dispute over a'meaning of the contract
language, but over how that language was being applied in
individﬁal offices. The record makes clear that the Union .

really‘has no dispute, or knows of no dispute, over the

interpretation of the Garrett Award and the Das Award (and hence
the cohtract), and that>£he real issue for the Union is the
application of the contract to facts in individual facilities.
Likewise, the Postal Service is not awa:e of any interpretive

disPute that would justify the Union's Step 4 filing.

The Postal SerQice‘asserts that the issue in this case
is not analogous to caees inVolving.remedy cited by the Union.
This is not a case where the Postal Service has conceded any
liability. 'The_Poetel Service also afgues that it is not enough
for the Union to claim that this is a nationwide problem. The
Union must show that there is an interpretive issue at stake, a
genuine dispute over the meaning of collective bargaining
language and not just a dispute over the application of that
language. Moreover the Union must show'the disputerwas made

clear to the Postal Service. The Union did neither.

Furthermore, the Pestal Service stresses that the
Union's claim of a nationwide problem is nothing more than that

-- a claim. Even the e-mail which the Union submitted at
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arbitration, which comes“ftom a single Postal Servicevarea,
‘specifically states that the‘program-being diseussed "is only a
management tool toAassist in theleﬁalﬁation'of'earned [function])
4 workload and is not the determipihg-facter in deVelopihgna
compleﬁent requirement'for offiee." ,The,1995 Step 4‘settlement
cited by the Union, which dealt with an earlier program, was an
agreement not to shift workload4solely as a‘result of that _
program -- not an agreement not to Shlft work at all. 'There'is-
no arbitral proscription against the shlftlng of bargainihg unit
work. The issue is whatxare the facts in any 1ndiviaual office
in which such shifting isrtaklng:place" That is a. fact-based
"determlnatlon to be dec1ded in regional arbxtratlon, it does not

rise to a nationmal 1nterpret1ve 1ssue ,

¥

UNION POSITION

The Union's Step 1 Grievance

The Union asserts that its Step 1 grlevances were
filed in each of the covered offlces and that the Union did not
file a national Step»l gr;evance as alleged by the Postal
Service. The ﬁﬁion filed Step 1 grievances which then were
appealed to Step 2 Step 3 and reglonal arbltratlon The .
Union's grlevance letter 1s perfectly clear in stating that it
is filed regarding "each" of the offlces 1nvolved in ,.
designating the Unlon s representatlve for the grlevances and in
requesting that the Postal Service ‘designate its

representatives, which it refused;to;do,
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The Union disputes the Postal Service's contention
that the Union ;s required to file all Step 1 grievances with an
immediate supervisor. .It is clear from the4language in Article
15 that this requirement is stated for individual employees who

file grievances, but not for the Union.

"The Union's October 19,-2009 filing was -a class action
grievance covering all affected employees in level 14 to level
18 offices. While the Postal Service conteSts the class action

status of this grievance, claiming the designation of class
action was not made until Step 2, this ignores the reality that
there is no official Step 1 form requiring such designation at
Step 1, and the attachment to the October 19 filing referred to
employees in 13,000 post offices. The Union insists it is clear
on the face of its Step 1 filing that i£ is a Step 1 class
action representing an allegation of the same violation
affecﬁing approximately 13,000 employées in multiple offices.
Article 15 gives the Union the right to file a ¢1as§ action
grievance, and requires that management designate an appropriate
management representative. Given the breadth of the violations
involved, it hardly could be expected that a supervisor in a |
single office would be the Postal Service designee. Moreover, a
grievance representing all the affected employees in the
identified offices could not have‘been filed with any specific
»postmastei because a postmastér has no jurisdictioﬁ over the
employees or the assignﬁent of wdrk in other offices unless so
desigﬁaﬁed by the Postal Service. It was management's
prerogative and responsibility to designate the person with whom

'~ the grievances were to be filed.
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' The Union's Step 4 Grievance

The Union agrees that under the.contractionly
interpretive issues of general application may be arbitrated at
the national level, but points oqt that it is well established
that the issue of what remedy shéuld be awarded for violations
of the Naticn#l Agreement is itself an interpretive iésue
subject to arbitration at the national level. 1In this respect
it cites arbitration decisions by Arbitrator Richard Mittenthal,
in Case Nos. H4C-NA-C 77 and 93 (1988) and H4N-NA-C-21 (Fourth
Issue) and 27 (1986), and by Arbitrator bés, in Case No. Q94V-
4Q-C 96044758 (Interim Award) (2002). |

The Union asserts that its Step:4 ihterpretive dispute
alleges the Postal Service has rgassigned'bargaining unit work

~ to supervisors in small offices on a nationwide basis without

satisfying the conditions specified in the Garrett Award and the’

‘Das Award. Managemant’does not have an unfettered right to
reaséign work from clerks to supervisors in small offices, but
must give full and good faith consideration to other
alternatives. The Union is seeking an award that requires the
parties to establish a process for identifying and remedying the
widespread Article 1.6.B violations. The Union stresses that in
response to its grievance, the Péstal Service has not diéputed
the fact that work has been reassigned from clerks_to
supervisors, nor has it argued that it has. complied with the

preconditions to such reassignments established in the Garrett

Award and Das Award.
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The Union states. that it beéan this process believing

the partiesbwere in agreement that Article 1.6.B does not permit

- the Postal Service-to'reassign clerk work to supervisors by
using an externally-imposed formula that does not take the work
assignment practice in each effice into account.  As part of its
effort to engage the Postal Service in a joint proeess to
identify and remedy widespread violations of Article 1.6.B} the
Union gave the Postal Service documentary evidence froﬁ a Postal
Service vice president showing that the Postal Service is using
a rigid formula to require supervisors in small offices to
perform a minimum amount of clerk work each day. Because the
amount of clerk work done by supeivisors varies from office te
effice, the imposition of these minimums has resulted in the
reassignment of work‘from clerks te supervisors in small
offices. The Union sees this as a clear violation of Article

1.6.B which the Postal Service cannot deny.

In the Union's view, if the Postai Service is in

- agreement that the interpretations by Arbitrators Garrett and
Das.apply to these circumstances they should agree to reduce
this response to writing, present.the data and identify
remedies. National level arbitration awards have clearly
established that when there is no question that the agreement
has been viclated the question of an appropriate remedy for '
those violations is itself an inteipretive issue subject to -
national level arbitration. The feet that'the'Postal Service
has failed to.ackhewledge these'violations does not distinguish

this case from those other cases. If the Arbitrator finds that




30 - Q06C-4Q-C 10032106
- Q06C-4Q-C 10005587

the Postal Service has engaged in a widespread pattern_of
Article 1.6.B Vio;ations the qﬁestions will be the obligation to

- produce data and what remedy to provide.

The Union insists that it has not sought to raise new
issues at arbitration. APWU President Burrus not only made

postai management aware of the Union's complaints about the

rapidly escalatlng problem of Article 1.6.B violations, he tried

w1th might and main to get management to meet with him to find a

way to identify and remedy violations.

The Union maintains it is abundantly clear that the
Postal Service was fully aware of the Union argument and
evidence before, during and after the Step 4 meeting. The Union
poznts out that Article 15 requires the partles to make each
other aware of their contentions and their ev1dence, but it does

not require that this be done at the Step 4 meeting, as such.

The_Union oontends'that it is unavailing for the
Postal Service to essume the postureethat it does not see any
disagreement between the parties abont the meaning of Article
1.6.B. Itvis'verykclear‘to the Union that this provision is
being.violated nationwide on such a massive scale that only a
remedy crafted to deal with this problem in a systematic or
global way cen provide anykhope of enforcing compliance with the
parties' Agreement. If the Postal Service disagrees either that
widespread systemic violations are occurring or that these
violations entitle the Union to an effective remedy, thet

disagreement presents an interpretive issue.
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FINDINGS

Union's Step 1 Grie#ance

The Step 1 provisions of Article 15.2 do not provide
for a natioﬁwidé class action gfievancé or for a national filing
of as mahy as 13,000 Step 1 grievances in a'single combined
grievande._‘Read as a'whole,«those provisions provide for a
grievance to be‘filed either bj an ihdividual émployee-or by the
Union with the affected'eﬁployee's immediate supervisoi | They
state that a Step 1 Union grlevance may involve a complalnt
"affectlng more than one employee in the off1ce‘"' (Emphasis

added.) They also prov1de that:

When the Union files a class action
grievance, Management will designate the
appropriate employer representative
responsible for handling such complaint.

In context, this provision seems to address a situation where
'thevemployees in the office who constitute the "eclass" have more
than one'immediate supervisor. I do not read this prov151on as

prov;dlng for a class action grievance to be f11ed at Step 1
vwhlch.encompasses employees in thousandsvof separate offices as

part of the class.

The provision in Article 15.2.Step 2(a), which

provides for the Employer to deéignate‘"an official outside of

the installation"'(emphasis added) as the Step 2 official in
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offices of'twenty employeés or less, does not expand the
permissible scope of a Step 1 filing. Rather, it appears to

reflect the pérties' understanding that in these small offices

there often is no supervisor other than the immediate supervisor

with whom the grievance was filed.at Step 1.

Article 15.2.Step 3(f) does provide a specific vehicle

for £iling certain grievances7on an area-wide basis. It states:

In order to discourage the filing of
multiple local grievances involving any new
or changed District or Area-wide policy,
instructions, or guidelines, the APWU
Regional Coordinator or National Business
Agent may file one grievance concerning such
policy, instructions, or guidelines,
directly at Step 3 of the grievance
procedure. -

Among the different typés of grievances filed by the Union
protesting the transfer of bargaining unit work from clerks to
postmasters are area-wide grievances filed‘under this provision.

Those grievances are not before me.

Accordingly, the answer to the question posed by the
Postal Service's Step 4 grievance -- "Does Article 15 provide
for the filing of a 'national Step 1' covering thousands of

locations and employees, at the national level?" -~ is: No.




1nd1v1dua1 caseeJ the paymenth_gdi
fStep“liand Step 2 dlsoussxons

‘thousan 8 .0
of w;tnesses,

”The Garrett Award_s;mzlarly descr;bed the choxc'syopenﬁto the

\/;partles'fortresolvzng the many pendzng grlevances ﬁhen that

s assuedfln 1978

Merely alleglng a natzonw;de v1olatxon and seeklngra

"natlonw1deﬂremedy does not satlsfy the requlrement that a Step 4

'grlevance‘znvolve an lnterpretlve 1ssue of general appllcatlon

jTh;s ls:not a case such as those clted by the Unlon where the
tpartles have framed a dlspute as to what part;cular remedles are o

avazlable or approprlate for a glven contractual v;olatlon 3 The )

'3 Moreover, to the extent that Arbltrator Mlttenthal's Award 1n f
Case Nos. HA4AC-A-C 77 and 93 ordered a remedy for a nationwide
v1olatlon of Artlcle 1, Seotlon 3. A, the partzes agreed there
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parties also have not articulated any difference in their

respective}understandings'of what the Garrett Award and»the Das
Award (which, for present purposes, simply'delineates the

Garrett Award) says, nor do they disagree that those Awards

apply to the transfer of bargaining unit work from clerks to

supervisors that admittedly has occurred.

Addressing situations where the Postal'Service
"substantially increases the amount of bargaining unit work"
required of supervisors "at the expense of hours worked by

Clerks," Arbitrator Garrett concluded:

.I-6-B grants no authority to substitute a
supervisor for a bargaining unit employee
unless (1) such action can be justified by’
some change in relevant conditions or
operating methods affecting the office or
(2) otherwise results from good faith actlon

. by Management in the exercise of its
authority under Article III.

This clearly plades the burden on the Postal Service to justify
its actions in such cases, but the application of these
principles to the situation in any given office does not

constitute an interpretive issue. of general application.

had been such a violation, but disagreed at Step 4 and prior to
the start of the arbitration hearing as to the permissible
remedies. The Postal Service has not conceded a violation of
Article 1.6.B in this case. In its 15-day statement it contends
the Union has failed to identify an interpretive issue of
general application -- the matter to be decided here ~-- and
reserves its right to respond if the Union does so in the

future.




: con31deratxons establ;shed A_‘jbltrator

' Garrett's decision will ‘be reviewed and .
: 3,appl1ed ‘before any shlft of bargalnlng un1t~\§ﬁJ

'Vfwork from craft employees ‘to. postmaster - SR
_7?effectuated “In partlcular;fthe condztlonsgﬂ;&:tf~a'¥?f
;‘,ln the- offlce must ba- lnkconcert w1th the jﬂ-w;~
“”’condltlons speclfzed 1n*Arb1t‘ator Garrett' 5?~]

“ The settlement was speczf;cally referenced in- the Unlon 8
October 30 2009 Step 2 appeal sent to Vlce Pres;dent Tullno.
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" decision in order for. any such shift of work
to be justlfled

The Postal Service stresses that at‘the Step 4 meeting

the Union did not refer to the e-mail thread, nor.to'the 1995
Step 4 sett;ement. Bj al;‘accounts, the Step 4 meeting was
unfruitful and both partiee felt fruetrated, albeit for

. different reasons. The grievance filed by:the‘Union and its 15-
~ day letter also do not Specificaily refer'to’these documents.
As noted above, however, they clearly were lurklng in the

background and were known to both 51des

Consistent with the applicable provisions of Article
15, the Union is entitled to raise‘in,a Step‘4’grievance the
issue of whether the Postal Service‘has‘implemented a national

program for sh;ftlng work in the relevant small post offlces :

. that is inconsistent w1th the Garrett Award and the 1995 Step 4
‘settlement If the Unlon adopts that pos;tlon -- which seems at
.1east 1mp11c1t in the present record -= and the Postal Service
disagrees -- elther as to the existence of such a program or as

to whether it is 1ncon51stent with the Garrett Award and the

1995 Step 4 settlement -- the partles properly ‘could arbltrate

'that issue at natlonal arbltratlon

Both parties have an 1nterest ln resolv1ng dlsputes,
partlcularly those that are widespread. Occa51onally, the
process carefully crafted by the parties gets‘derailed. A rule
of reason and an appreciation for the parties' good faith

obligations and efforts are appropriate considerations. Under
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the rather unusual circumstances in this.pioceeding, and without
vsetting‘any pfecedenﬁ forvany future case, I will return the
Union's Step 4 grievance to the Sﬁep 4 level énd direct the
parties to meet within 30 days (unless otherwise agreed) in an
effort to define the precise interpretive issues, if any,
involved -- consistent with the Findihgs in this Award --
develop all nécessary facts and reach agreement. If they fail -
to reach agreement, the pérties shall akchange 154day stateménts

_ahd the Union may reappeal the grievance to arbitration.

AWARD

(1) The Question posed in the Poétai[Service's Step 4
grievance in Case No. Q06C-4Q-C 10032106 —- "Does Article 15
provide for the filing of a 'national Step 1'_covering thousands
of locations and employees, at the national level?" -- is

answered: No.

(2) The Postal Service's challenge to the arbitrabi1ity of
the Union’s Step 4 grievance in Case No. Q06C-4Q-C 10005587 is

resolved on the basis set fofth in the above Findings.

Shyam Das, Arbitrator







